9. 1.Monsanto isimli zehir ilaci firmasinin Diinyanin da Tirkiye'nin de
Ciftgilerin de canina okudugunu gériince bulagtim. Basvurdum. Dava
actim. Iste boyle boyle...

Kendim Avukat olmama ragmen cok ¢esitli yerlere burnumu sokamam dolayisiyla Avukatim
olmalarini istedigim degisik zamanlarda Noterden vekaletname verdigim,;

1.Av. Murat Fatih ULKU
2. Av. Ahu TAHMILCI

Av. Mehmet SECILMIS

Av. Hazar Can KIPCAK

Av. M. Saffet OKTAY

Av. Mehmet HORUS

. Tevfik Barbaros ULUTAS
Av. Mahmut Fevzi OZLUER
Av. Emre Baturay ALTINOK
Av. Melika UCAR
Av. Eren Ilhan GUNERI

. AV. Erkan AVSAR

. AV. Rifat APAYDIN

.AV. Orhan YILDIRIM

. AV. Aydin ANKAY

. AV. Giiler TANYOLAC

. AV. Sevim BAYDAR

. AV. Ismail CEVIK

. AV. Ismet KOYMEN

. AV. Hiiseyin ERDEM

. AV. B. Kemal YUCEL

. AV. Siileyman CELIK

. Av. Aysen ERDOGAN

. Av. M. Emin KELES

. Av. Metin Cengiz

. Av. Erhan KILIC

. Av. Enis SENER

. Av. Eren IlThan GUNEY

. Av. Fatih KUTLUER

. Av. M. Nur TERZI

. Av. Mustafa CAGLAR

. Av. Agah ADAK

. Av. Giiltekin Goktiirk SUVARLI

. Av. Kemal ANADOL

. Av. Emir Ali KAL

34. Av. Nilgiin ECE

35. Av. Miinir ERCELTIK
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. Nursen KABADAYI
Mehmet SURUCU
Esen YUCEL

Cem NEMUTLU

Arif Ali CANGI

Ugur KALELIOGLU
Cemal DOGAN
Rahime DOGAN
Sibel UNLU HASDEMIR
Sefa YILMAZ
Ibrahim TOKTAMIS
Murat DINCER
Sehrazat MERCAN
Esin KARAT

Olgun SOYDAN
Pulat GAGO

Orhan CETINBULAK
Esin GUVEN SAVAS
Fatih ERGUN

Aydan ERSEZEN
Hafize COBANOGLU
Sadik YUREKLI

Tora PEKIN

Avukatima SESLENIYORUM: Yaslanmama ragmen, 47 yillik Avukat olmama
ragmen BAYER firmasinin yuttugu Monsanto firmasinin Tiirkiye dahil diinyada glifosat isimli
kanserojen madde barindiran ilaglar1 kullanmasindan 6tiirii Amerika’da baglayan suglama,

tazminat davalarinda basar1 kazanilinca;

Tiirkiye’nin ¢iftcileri, koyliileri, liziimciileri, narenciyecileri velhasil bu ilact
kullanip zarar gordiikleri muhakkak olan halk i¢in Tarim ve Orman Bakanligi’na lisanslarinin
ve ruhsatlariin iptal edilmesi, piyasadan toplatilmasi, iretimde kullanilmasinin yasaklatiimasi
yolunda actigim davada ek gibi Ankara 18. Idare Mahkemesi’nin 2019/321 Esas sayili

davasinda iptal karar1 verilmistir.

Bu ilamin da yardimiyla hukuk siyaseti olarak evreni, diinyayi, Tiirkiye’yi koruma
kollama adma “yok yargi kararinin infaz1 yok su¢ duyurusu yok teftisler yok maddi manevi
tazminat davalar” disiiniitken sirketlerin de merkezlerinde Amerika’da yargida, temasta,
Amerikali Avukatlarla iligkide yardima ihtiyacim oldugunu takdir edersiniz. Bekliyorum.

Saygilarimla.

Senih Ozay

9.11

ANKARA iDARE MAHKEMESI BASKANLIGI'NA

ANKARA
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DAVACILAR : 1) Senih Ozay
DAVALI : T.C. Tarim ve Orman Bakanhgi , Ankara

KONUSU : ABD cikish, Bayer firmasi tarafindan yutulan Monsanto isimli
firmanin Urettigi zirai ilaglarin kanserojen etkileri ylizlinden zarar goérenlerin actigi 1-
15.000 olumlu sonuglanan yiiklii tazminata mahk{im edilen davalar dolayisiyla Diinya
Saglik Orgiiti'niin  glifosat isimli  kimyasal maddenin kanserojen oldugunu
dederlendirmesi sonucu Avrupa gida givenligi otoritesi olan EFSA'nin glifosat’in
“kanserojen bir tehlike muhtemel degil” ifadesini bilerek Birlesmis Milletlerin ihtiyat
ilkesine gore dogal olarak EFSA’y1 degil DSO'yii tercih ederek Anayasamizin 17., 56.,
45. maddelerini ve mevzuatimizi hatirlatarak T.C. Tarim ve Orman Bakanligi'ndan
alinan tedbir kararlarini, lisanslarinin ve ruhsatlarinin iptal edilmesini, piyasadan
toplatilmasini, tretimde kullaniminin yasaklanmasini talep eden idari bagvurumuza 60
giinliik siire icerisinde susulmasi sonucu 2577 s. Idari Yargilama Usul Kanunu’na gére
red islemi olusmakla yasal 60 gin igerisinde apacik hukuka aykirilik tasidigi igin ve
ileride telafisi imkansiz zararlara yol agacaklilik dolayisiyla ylrtitmenin durdurulmasina,
iptaline, durugsma glnu verilmesine, yargilama giderlerinin ve avukatlik tcretinin karsi
tarafa yukletiimesine, tebligatlarin memur eliyle yapiimasina karar verilmesi talebidir.

TEBLIG TARIHI : .. tarihli tebli§ edilen basvurumuza yasal siirede cevap
verilmemek suretiyle olusan olumsuz idari islemin yasal slresinde iptali talebidir.

OLAYLAR

1- GlUnumizde Alman menseili Bayer firmasina ait ve koruyucu kanatlar altinda
olan Monsanto isimli zirai ilag ve GDO'lu gida firmasi 1901 yilinda ABD’de kurulmustur.
Kuruldugu glinden bu yana gesitli kimyasal (ir(in skalasina sahip olan Monsanto sirketi
baslangi¢ yillarinda her ne kadar tatlandirici, kafein, aspirin gibi insana ve insanliga
faydali oldugu distindilen Urinler Uretmis olsa da 1920°den itibaren insanligi ve cevreyi
tehdit eden kimyasal Gretimlerine baglamistir. Sirket 1920 yilinda PCB (poliklorlu bifenil)
Uretimine baglamis olup PCB, Birlesmis Milletler Cevre Programi (UNEP) Kimyasallar
Birimi tarafindan hazirlanan ve Stokholm So6zlesmesi'nde cevre ve insan sagligina
olumsuz etkilerinden dolayi kullanimina yasaklama ve sinirlanma getirilen 12 adet kalici
organik kirleticiden biridir. S6zkonusu PCB’nin de mutasyonlara ve kanserojen etkilere
yol actigi gbz 6niinde bulunduruldugunda, Monsanto sirketinin daha o yillarda insan
sagligina ve cevreye yonelik ne denli biyiik tehditler olusturacaginin sinyallerini
vermeye basladigi agiktir.

2- Nihayetinde Monsanto isimli sirket 1970'li yillarda bagvurumuza konu glifosat’
gelistirerek patentini alir ve glifosat etken maddeli bir herbisit olan RoundUp isimli
uriini piyasalara siirer. Uzerinden ¢ok gegmeden bu etken maddenin insan sagligina
ve cevreye sadladi§i yarar ve zararlar tartisilir hale gelmistir. Ozellikle Fransa’da Paul
Francois isimli bir ciftcinin firmanin Grettigi Lasso isimli herbisit ilacindan 6tlri kanser
oldugundan bahisle Charente Sosyal Sigortalar Mahkemesi'nde actigi dava 3 Kasim
2008'de rahatsizhiginin tarim ilaglarindan kaynaklanan mesleki bir hastalik oldugu
gerekcesiyle kabul edilir. 28 Ocak 2010'da Bordeaux Temyiz Mahkemesi bu karari
onayadiktan sonra Lyon Asliye Hukuk Mahkemesince Paul Frangois'in hastaliginda
Monsanto’nun Lasso isimli tarim ilacinin yaydigi zehirli gazlardan 6tiirii sorumlulugu



bulundugu tespit edilir ve neticede Lasso isimli herbisit Avrupa’da yasaklanmistir. Ayrica
kisa zaman 6nce ABD'de gdriilen, Dewayne Johnson tarafindan Monsanto’nun Round
up ve RangerPro isimli herbisitlerinin etken maddesi olan glifosat yiziinden kansere
yakalandigi iddiasiyla acilan Dewayne Johnson vs. Monsanto isimli davada Tirkiye'de
de satilan Roundup ve Ranger Pro adli yabani ot ilaglarinin kansere yol actigini
bilmesine ragmen tiiketicilerin uyariimadigina hiikmedilerek kansere yakalanan
Johnson’a 6denmek Uzere 289 Milyon USD tazminata karar verilmistir. Yapilan
incelemeler neticesinde glifosatin besin yoluyla insanlari da zehirleyebilecegi kanisina
varilmistir. Bunun Gzerine sirket ve kimsayal Urtnleri aleyhinde yabanai llkelerde birbiri
ardina verilen mahkeme kararlari ve giderek zararlar tartigilan glifosatin kullanimi;
Diinya Saglik Orgiitli, EFSA, IARC (International Agency for Research on Cancer) gibi
insan ve cevre sagligi otoritelerini de bu kimsayasallarin incelenmesi yolunda harekete
gecirmistir. Ozellikle Diinya Saglik Orgiitiiniin kanserle ilgili ihtisas kurumu olan IARC,
2015'te yayinladigi bir raporunda glifosatin insanlar icin muhtemelen kanserojen
etkisinin bulundugunu belirtmistir. Ancak Avrupa gida givenligi otoritesi olan EFSA
glifosat icin ayni yil yayinladigi calisma raporunda “kanserojen bir tehlike muhtemel
degil” ifadesini kullanmistir. Bu celiskili raporlar neticesinde ¢evre hukukuna hakim
olan, bir faaliyetin cevre agisindan olumsuz neticeler doguracadi konusunda ciddi bir
suphenin var olmasi halinde bilimsel bir kanitin ortaya cikisi beklenmeden o6nleyici
tedbirlerin alinmasini dngdren, Birlesmis Milletlerin ihtiyat prensibi geregince idareye
bu hususta alinan onlemleri, yapilan galismalari ve konulan kisitlamalarin olup
olmadigini sorma gerekliligi duyulmustur.

3- Turkiye Cumhuriyeti Anayasasi’nin 90. Maddesi son fikrasinda yer alan “Usulline
gore yulrlrlige konulmus milletlerarasi antlasmalar kanun hikmiindedir. Bunlar
hakkinda Anayasaya aykirilik iddiasi ile Anayasa Mahkemesine bagvurulamaz. Usulline
gore ylrirlige konulmus temel hak ve 6zgirliklere iliskin milletlerarasi antlasmalarla
kanunlarin ayni konuda farkli hikimler icermesi nedeniyle gikabilecek uyusmazliklarda
milletlerarasi antlasma hiikiimleri esas alinir.” hiikkmiine gore (lkemizin taraf oldugu
1979/Bern Avrupa’nin Yaban Hayatinin ve Yasama Ortamlarini Koruma Sozlesmesi
(09.01.1984 tarih ve 84/7601 sayili Bakanlar Kurulu Karari ile onaylanan) ile Avrupa
Konseyine lye devletler ve diger katiimcilar tarafindan yabani flora ve faunanin
korunmasi ve gelecek nesillere aktarilmasi ilkesi benimsenmis, Keza 1992-BM-Rio
Deklarasyonunun 1.maddesinde “Insanlar devam ettirilebilir kalkinma kaygilarinin
merkezindedir. Doda ile uyumlu saglikli ve yaratici bir yasam hakkina sahiptirler.” ve
15. maddesinde “Cevreyi korumak icin ihtiyati yaklasim devletlerin kendi

kabiliyetlerine gore genis olarak uyqgulanacaktir. Ciddi ve geri
donistiirilemez hasar tehlikesi olan yerlerde tam bilimsel kesimlik

eksikligin cevresel kirlenmenin dnlenmesi icin gecikmenin sebebi olarak
kullanilamayacaktir.” ilkeleri benimsenmistir. Yine Rio Konferanasi sonunda
sonunda imzalanan 3 sdzlesmeden biri olan ve 21.11.1996 tarih ve 96/8857 sayil
Bakanlar Kurulu Karariyla onaylanan Biyolojik Cesitlilik S6zlesmesinin Onsdz kisminda
“Biyolojik gesitliligin korunmasinin insanhgin ortak sorunu oldugunun, biyolojik cesitlilik
kaybinin veya onemli 6lclide azalmasinin nedenlerine kaynaginda énceden tahmin
etmenin, dnlemenin ve bu nedenlerle miicadele etmenin yasamsal 6nem tasidiginin alti
cizilerek akit taraflarin biyolojik cesitliligi mevcut ve gelecekteki nesiller yararina
korumayi ve siirdirilebilir bigimde kullanmayi kararlastirdigi belirtilmistir.




BM Rio Deklarasyonu’nun 15. maddesinde “Cevrenin korunmasi amaciyla ihtiyat
prensibi devletlerin kapasitesi dogrultusunda yaygin bir sekilde uygulanacaktir. Ciddi
tehditlerin veya tamiri mimkin olmayan zararlarin bulunmasi halinde, bilimsel
belirsizlik, dnlemlerin alinmasini erteleyebilecek bir neden olarak kullaniimalidir.”
seklinde yer alan ve cevre hukukuna hakim ilkelerden biri olarak kabul géren ihtiyat

prensibi tam olarak bir faaliyetin cevre acisindan olumsuz neticeler

doguracagi konusunda ciddi bir siiphenin var olmasi halinde bilimsel bir
kanitin__ortaya cikisi beklenmeden onleyici tedbirlerin __alinmasini

ongdrmektedir. Ihtiyat ilkesinin ortaya cikmasindaki en ©onemli etken bilimsel
belirsizliktir. Elde kesin bir delil bulunmadigindan dolayl cevreye zararli
oldugu ispatlanana kadar bir faaliyetin zararsiz oldugunu kabul etmek,
cevrenin korunmasi konusunda alinmasi gereken tedbirler bakimindan ciddi
bir engel teskil edecektir. Clinkl bir faaliyetin ya da maddenin cevreye zararli
oldugunun ispatlanmasindan sonra tedbir alinmasi, bu konuda ge¢ kalinmis olmasi
sonucunu dogurabilecektir. Ihtiyat ilkesi, bilimsel belirsizligin ihtiyatla risk
arasinda bir tercih yapilmasini gerektirdigi hallerde devreye girmekte,
bilimsel belirsizligin getirdigi riskin yiiksek oldugu ve zarar tehdidinin
gideriimez oldugu durumlarda, cevresel degerlere o©ncelik taninarak
cevresel riski olusturan faaliyetlere s6z konusu zarar ortaya cikmadan énce
engel olunmasini amaglamaktadir. ihtiyat ilkesi bu baglamda, bilimsel belirsizlik
olgusunun gevreyi korumak igin girisimlerde bulunmamanin bir gerekgesi olarak
kullanilmasinin éniine gegmeyi amaglamaktadir. Diinya saglik otoritelerinin glifosata
iliskin birbirini tamamlamayan agiklamalari ve hatta gelisen ifadeleri; ihtiyat prensibi
kapsaminda degerlendirmeye tabi tutulmalidir. Ihtiyat prensibi géz ©niinde
bulundurulmadan tatbik edilecek islemler geri donidslii mimkin olmayan zararlarin
yasanmasina, tarim ile ugrasan ciftci yurttaslarimizin ve dolayisiyla ilaclanan zirai
gidalarla beslenen yurttaslarin saglik tehdidi altinda yasamasina sebep olacaktir.

2709 sayili Tirkiye Cumhuriyeti Anayasasinin “Kisinin Haklar ve Odevleri”
baghkl ikinci bélimiinde yer alan 17. maddesi uyarinca; herkes, yasama, maddi ve
manevi varligini koruma ve gelistirme hakkina sahiptir. Yine Tirkiye
Cumbhuriyeti Anayasasinin  “Sosyal ve Ekonomik Haklar ve Odevler” baslikl ticiincii
bolimindn 56. maddesinin ilk iki fikrasinda da; tiim yurttaslar icin saghkh ve
diizenli bir cevrede yasama hakki taninarak, gevreyi gelistirmek, cevre saghgini
korumak ve cevre kirlenmesini 6nlemek amaciyla devlete ve vatandaglara 6dev
yuklenmistir.

5996 sayili Veteriner Hizmetleri, Bitki Saghgi, Gida Ve Yem Kanunu’nun
tanimlar kenar baglikli 3. Maddesinde yer alan “3)Bakanlik:Tarim ve Kdyisleri
Bakanligini... ifade eder." ve “Bitki Koruma Uriinleri ile Zirai Miicadele Alet ve
Makinelerinin Onayi, Uretimi ve Sahibinin Sorumluluklari, Toptan ve Perakende Satisi,
Tanitimi ve Uygulanmasi” baglikli ikinci bélimUinde yer alan “Bitki koruma Urlnleri ile
ziral miicadele alet ve makinelerinin onayi ve Uretimi” yan baslikli 18. maddesinin 3.
fikrasi uyarinca “"Bakanlik, insan, hayvan, bitki ve cevreye olan olumsuz etkileri
sebebiyle, bazi maddelerin bitki koruma lriinleri uretiminde
kullanilmalarini, tiim bitkilere ya da belli bir bitki grubuna uygulanmalarini
yasaklayabilir, kisitlayabilir ya da kullanimina ancak belli esaslara bagh



olarak izin verebilir.” denilmek suretiyle T.C. Tarim ve Orman Bakanhgi'ni ilgili
tedbirleri almaya, gerekli islemleri tatbike yetkili kilmaktadir.

Ayrica Tarim ve Koyisleri Bakanligi'nin 12 Haziran 2009 tarihli, 27256 sayili
Resmi Gazete'de yayimlanan “Bitki Koruma Uriinlerinin Regeteli Satis Usul Ve
Esaslar Hakkinda Yonetmelik” uyarinca “Regeteli Satis Zorunlulugu” kenar baslikli
5. maddesinde “Bakanlikca ruhsatlandirilan tiim bitki koruma iriinleri, bu
Yonetmelik hitkiimleri uyarinca regeteli satilir.” ve "Bitki koruma Grliniin( satan
bayilerin sorumluluklan” kenar bashkli 14. maddesinde “Bayiler recetesiz bitki
koruma iiriinii satamazlar.” hikmi 6ngorilerek Tarim ve Orman Bakanlidi'nin
ruhsat verdigi zirai ilaglarin recetesiz satilamayacagi dizenlenmisse de etken

maddesi glifosat olan ruhsath bir cok bitki koruma iriinii mevcut olup ,
tehlikesi bu denli tartisildigi halde herhangi bir kullanim talimati, uygulama

yonergesi, dozaj belirlemesi yapilmaksizin recetesiz olarak zirai iiriin satan

bayilerden temin edilebilir ve herhangi bir denetime tabi olmaksizin yurdun
herhangi bir arazisinde herhangi bir tarm iiriiniine istenilen dozda

uyqgulanabilir durumdadir. Bu ise insan igin kanserojen olan glifosat maddesinin
0zgiirce viicudumuza niifuz edebilecegi anlamina gelmektedir.

Kaldi ki Tarim ve ve Orman Bakanligi'nin, 09.04.2015 tarihinde resmi sitesinden
(https://www.tarimorman.gov.tr/Sayfalar/Detay.aspx?Ogeld=61&Liste=Ba
sinAciklamalari) yapmis oldugu “Glyphosate Hakkinda Basin Agiklamasl” metninde
“Halen insan ve gevre sagligi agisindan sakincali bulunarak Avrupa Birliginde veya
gelismis Ulkelerde yasaklanan hicbir aktif maddenin Glkemizde kullanimina misaade
edilmemektedir. Bu yéniiyle diinyada yasaklanan aktif madde Ulkemizde de aninda
yasaklanmaktadir. Avrupa Birliginde kullanimdan kaldirilan 180 aktif maddenin
Ulkemizde de kullanimi sonlandiriimistir.” ifadesi yer almaktadir. Ulkemizde insan
saghgi icin kanserojen nitelikte olan maddeleri engellemek icin muhakkak
batih lilkelerin de engellemesi mi beklenmektedir? Avrupa iilkeleri bu tarim
ilaclarini yasaklamadan, bizim bagimsiz kurumlarimiz _inceleme yaparak,

neticeye gore bagimsiz devlet organlarimiz bu ilaci yasaklayamamakta
midir? Ayni aciklamada yer alan “Kanser vakalarinin ve bu vakalardaki artisin Bitki

Koruma Uriinlerine baglanmasi hususu bilimsel temellere dayanmamaktadir.” ifadesi
ise “glifosat insan icin muhtemel kanserojendir” tespitinde bulunan Dinya Saglk
Orgiitiinin  kanserle ilgili ihtisas kurumu olan IARCIn bilimsel tespitlerini hice
saymaktadir. Aciklamanin devaminda “Bitki Koruma Uriinlerinin tavsiyesine uygun
olarak kullaniimasi gerekmektedir. Bitki Koruma Uriinlerinin 6nerilen dozda ve
zamaninda uygulanmamasi, uygulayicisinin maske, eldiven, ¢izme, tulum ve gozlik gibi
maruziyeti azaltic 6nlemler almamasi durumunda, insan, bitki ve cevre sagligi
acisindan risk olusturmaktadir.” denmisse de bahse konu ilag bugiin recetesiz
olarak gerek internet ortami ilizerinden gerekse zirai ilag bayilerinden

kolayca temin edilebilmekte, dozaj ve uygulama tavsiyelerine uyulmadan
kullaniimasi denetlenmemektedir.

Dolayisiyla; sosyal bir hukuk devleti olan cumhuriyetimizin; yurttaslarina
saglamakla gorevli oldugu saglikh ve dengeli bir cevreyi korumak ve kirlenmesini
onlemekle temel amacinin; “ekolojik” dengeyi korumak ve kollamak oldugu ve yasa
koyucunun kirleticisi olarak da gordiigi insanlarin faaliyetlerinin; insanlarin yaninda


https://www.tarimorman.gov.tr/Sayfalar/Detay.aspx?OgeId=61&Liste=Ba

baska hayvanlar ve bitkilerden olusan diger canlilarin sagliginin, dolayisiyla varliklarinin
ve devamliliklarinin, korunmasi oldugu ve bu cercevede kalkinma hedefleri yaninda,
cevrenin korunmasi ve kirlenmemesi amaciyla, ekonomik faaliyet ve Uretim
metotlarinda elverigli teknoloji ve yontemlerin segilmesi ve uygulanmasi ilkesinin
ongorildiuga aciktir.

4- Glifosat temelli Urlinler, diinyanin en sik kullanilan herbisitleri olup, sadece
gidalarin Uretiminde degil, park ve bahgeler gibi kamusal alanlarda da kullanilmaktadir.
Etken maddesi glifosat olan bu herbisit Griin suan Uretilen GDO’lu gidalarin yaklagik
%380’inde ot ilaci olarak kullaniimaktadir. Her ne kadar Tarim ve Orman Bakanligi,
09.04.2015 tarihinde resmi sitesinden yapmis oldugu “Glyphosate Hakkinda Basin
Aciklamasi” metninde glifosat etken maddesinin toprakta parcalanma stiresini 10-15
gln olarak dngorse dahi yapilan glincel arastirmalar glifosatin yari d&mriinin 2 ila 197
giin arasinda degistigini ortaya koymakta ve bu siire icinde tarim triiniine de bulasarak
kalinti birakmaktadir. Glifosat etken maddesi tarim iriinlerinin yapisina
gecmekte, yer alti sularina sizarak, bu tarim uiriinleriyle beslenen ve yer alti
sularini kullanan hayvanlara ve insanlara niifuz ederek nihai olarak bitkisel
ve hayvansal gidalarla beslenen insan viicudunda birikmektedir. Ayrica
buharlasabilen bir herbisit olan bu ilacin en biiyiik zaran da ilaci uygulayan
ciftci ve tarim iscilerine yoneliktir. Yaptigimiz arastirmalar sonucunda herhangi bir
receteye tabi tutulmaksizin kullanilan bu zararli ot ilacinin, RoundUp isimli bu
kimyasalin, lilkemizde de basta turuncgiller, zeytin, bag, elma ve findik bahgelerinde
olmak Uzere soya, kanola, misir ve pamuk gibi tarim Urilnlerinde de oldukga yaygin
olarak kullanildigini; kimi ciftcinin sadece arazisinin etrafindaki yabanil otlan
temizlemek icin kullandigini ancak ¢ogu ciftgilerin tarim Urlinlerini ekmeden 6nce
tarlasinin tamamina ve en az iki defa yiiksek dozlarda ilaglama yaptigini; neticede bu
ilacin su kaynaklarina yakinligina iliskin kullanimi, uygulama esnasinda ciftcilerin ve
tarim iscilerinin alacagi 6nlemler, ilacin uygulanmasi ve bitkisel hastaliklarla kimyasal
miicadeleye iliskin herhangi bir yonerge veya denetim bulunmadigini 6grenmemiz
Uzerine idareyi bu maksatla uyarmak igin ........... tarihinde yazmis oldugum dilekge ile
Monsanto isimli sirket tarafindan liretilen ve etken maddesi glifosat isimli
kanserojen olan zirai ilaglarin lisanslarinin ve ruhsatlarinin iptalini,

ivasadan toplatilmasini, glifosat isimli kimyasal maddenin tarim ilaclarinin

iretiminde kullanilmasinin yasaklanmasini talep ettim.
Avrupa’daki birgok Ulke etken maddesi glifosat olan zirai ilaglarin ruhsat

surelerinin uzatilmamasi yoninde micadele verirken, Ulkemizde bu durumun
gérmezden gelinmesi, zirai ilaglara iliskin mevzuatin yetersizligi bir yana, var olan
mevzuatin ve evrensel ilkelerin uygulanmamasi, bilimsel standartlarin gz ardi edilmesi
glifosatin kanserojenliginin reddedilerek sistematik zehir niteliginde olan bu tarim
ilaglarinin yasaklanmamasi ayni zamanda gorevlilerin yasal gorevlerini de kotlye
kullanmasi anlamina gelmektedir.

5- Yukarida saymis oldugum gerek uluslararasi hukukun bir birey olarak tarafima
tanidigi, gerekse i¢c hukukumuz ve Anayasamizin biz yurttaslara vermis oldugu haklara
dayanarak idareye yaptigimiz basvuru neticesinde; insan sagligina ve gevreye zararli
oldugu bu denli g6z 6niinde oldugu halde glifosat etken maddeli tarim ilaglarinin, ihtiyat
prensibi geregince derhal miidahale edilerek gereginin yapilmasi gerektigi halde, idare
tarafindan siik{it edilerek cevapsiz birakilmistir.



HUKUKSAL NEDENLER :Anayasa ve ilgili mevzuat
DELILLER :Ek belgeler

SONUC:

Yukarida agiklanan nedenlerle;

ABD cikisli Bayer firmasi tarafindan yutulan Monsanto isimli firmanin Urettigi zirai
ilaclarin kanserojen etkileri yiiziinden zarar goérenlerin actigi 1-15.000 olumlu
sonuglanan yikli tazminata mahk(im edilen davalar dolayisiyla Diinya Sadlik
Orgiiti'niin glifosat isimli kimyasal maddenin kanserojen oldugunu degerlendirmesi
sonucu Avrupa gida glvenligi otoritesi olan EFSA'nin glifosat'in “kanserojen bir tehlike
muhtemel degil” ifadesini bilerek Birlesmis Milletlerin ihtiyat ilkesine gore dogal olarak
EFSA’y1 degil DSOyi tercih ederek Anayasamizin 17., 56., 45. maddelerini ve
mevzuatimizi hatirlatarak T.C. Tarim ve Orman Bakanligi'ndan alinan tedbir kararlarini,
lisanslarinin ve ruhsatlarinin iptal edilmesini, piyasadan toplatiimasini, Uretimde
kullaniminin yasaklanmasini talep eden idari bagvurumuza 60 gunlik sire igerisinde
susulmasi sonucu 2577 s. Idari Yargilama Usul Kanunu’na gore red islemi olusmakla
yasal 60 giin icerisinde apacik hukuka aykirilik tasididi icin ve ileride telafisi imkansiz
zararlara yol agacaklilik dolayisiyla ylritmenin durdurulmasina, iptaline, durusma guni
verilmesine, yargilama giderlerinin ve avukatlik Gcretinin kargi tarafa yukletiimesine,
tebligatlarin memur eliyle yapilmasina karar verilmesini talep ederim.

Dava_gl
Senih Ozay

9.1.2.
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Meshur Monsanto firmasi var ya hani Bayer ‘in gegenlerde 63 milyar dolara satin aldigi Biitlin
Dilnyaya zehir ilacini satabilen firma....

BILIYORSUNUZ ASAGIDAKi HABERI OKUYUNCA T.C TARIM BAKANLIGINA” BiLIYORMUSUNUZ OLAN
BITENI ? BiL VE TEDBIR AL TOPLAT RUHSATINI GERi AL “ DiYE BASVURMUSTUM. HATIRLAYIN.

DEVLETIN YANINDA AVUKATLARI iLE SIRKET NASIL DA YER ALMISTI.

ANKARA 18. IDARE MAHKEMESi DAVAYA BAKMAYA BASLAMISTI. DOSYA NO : 2019/321

DURUSMA GUNU DE GELDI. 10. TEMMUZ 2020 SAAT. 9.30 ... AVUKATLARIMIZ CD, BILGISAYARLI
GORSEL, POWER POINT GOSTERECEKLER HAKIMLERE... HANYAYI KONYAYI....

MAHKEMENIN ARAKARARINI DA BURAYA YAPISTIRAYIM DA SEYREYLEYIN GUMBURTUYU.

O.1:.




Meshur Monsanto firmasi var ya hani Bayer ‘in gegenlerde 63 milyar dolara
satin aldigi Biitiin Diinyaya zehir ilacini satabilen firma....
BILIYORSUNUZ ASAGIDAKI HABERI OKUYUNCA T.C TARIM
BAKANLIGINA” BILIYORMUSUNUZ OLAN BiTENIi ? BiL VE TEDBIR AL
TOPLAT RUHSATINI GERI AL ' DIYE BASVURMUSTUM. HATIRLAYIN.
DEVLETIN YANINDA AVUKATLARI ILE SIRKET NASIL DA YER ALMISTI.
ANKARA 18. IDARE MAHKEMESI DAVAYA BAKMAYA BASLAMISTI. DOSYA
NO : 2019/321

DURUSMA GUNU DE GELDI. 10. TEMMUZ 2020 SAAT. 9.30 ...
AVUKATLARIMIZ CD, BILGISAYARLI GORSEL, POWER POINT
GOSTERECEKLER HAKIMLERE... HANYAYI KONYAYI....

MAHKEMENIN ARAKARARINI DA BURAYA YAPISTIRAYIM DA
SEYREYLEYIN GUMBURTUYU.
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BOYLE BASLADL... )
KULLANDI KANSER OLDU! AKILLARA ZARAR TAZMINAT




Yabani otlan yok etmek icin kullanilan ilaglarindaki glifosat (Glyphosate)
maddesi nedeniyle kansere yakalanan bir giftciye 289 milyon dolar
tazminat 6demeye mahkum edilen Monsanto hakkinda acilan dava sayisi1 5
bin 200 "den 8 bine yiikseldi.

Yayinlanma tarihi: 27 Agustos 2018 Pazartesi, 14:16

ABD merkezli tarimsal biyoteknoloji sirketi Monsanto, milyarlarca dolara
mal olacak yeni davalarla karsi karsiya kaldi.

Son donemde Monsanto hakkinda acgilan dava sayisinda artis yasaniyor.
Hatirlanacagi iizere gectigimiz haftalarda, Monsanto sirketinin yabani
otlar yok etmek icin kullanilan ilaglarindaki glifosat ( Glyphosate) maddesi
nedeniyle kan kanserine yakalandigi gerekgesiyle sirkete dava acan
Kaliforniyal giftci Dewayne Johnson, mahkemece hakh bulunmustu.

Monsanto, 289 milyon dolar tazminat 6demeye mahkum edilmisti.

Bayer, 66 milyar dolara satin aldigi Monsanto sirketi hakkinda bekleyen
dava sayisinin 5 bin 200'den 8 bine yiikseldigini acikladi.

Bayer CEO'su Werner Baumann, Monsanto'yu satin aldiklarinda Bayer'in
mevcut davalarin kapsamini 6ngoremedigini soyledi.

Baumann, "Satin alma sirasinda, Borsaya kayith bir sirketi devir alirken
standart uygulama olarak durum tespiti gergeklestirdik. Bunu yaparken
elbette yasal riskleri degerlendirdik ama mevcut davalarin kapsamini
ongoremedik” derken, Monsanto'ya karsi acilan tiim davalari
savunacaklarini, karsi tarafla anlasmaya gitmeyeceklerini ifade etti.

Her ne kadar ABD Cevre Koruma Ajansi gectigimiz Eyliil ayinda glifosatin
insanlara karsi kanserojen olma olasiliginin olmadigi sonucuna varsa da
Diinya Saghk Orgiitii, 2015 yilinda glifosati “insanlar icin kanserojen”
olarak siniflandirdi.

Bilindigi iizere davaya konu olan tarim ilaci Roundup, Tiirkiye'de de
satihyor.

Monsanto ayni zamanda diinyanin en biiyiik GDO'lu (Genetigi Degistirilmis
Organizma) tohum iireticileri arasinda yer aliyor.
http://www.cumhuriyet.com.tr/haber/dunya/1065791/Kullandi_kanser_
oldu__ Akillara_zarar_tazminat.html E.T.

TARIH :27.08.2018

Kullandi kanser oldu! Akillara zarar tazminat

Yabani otlan yok etmek icin kullanilan ilaglarindaki glifosat (Glyphosate)
maddesi nedeniyle kansere yakalanan bir giftgiye 289 milyon dolar
tazminat 6demeye mahkum edilen Monsanto hakkinda agilan dava sayisi 5
bin 200 den 8 bine yiikseldi.

EBIERME NEWS | TURKGE

BBC Tiirkce
27 Agustos 2018 Pazartesi, 14:16

Google News

Abone Ol


https://www.cumhuriyet.com.tr/haber-kaynagi/bbc-turkce/2235
https://news.google.com/publications/CAAqBwgKMPS-lwsw9eeuAw?hl=tr&gl=TR&ceid=TR:tr

ABD merkezli tarimsal biyotnoloji sirketi onsanto, milyarlarca olara
mal olacak yeni davalarla karsi karsiya kaldi.

Son donemde Monsanto hakkinda agilan dava sayisinda artis yasaniyor.

Hatirlanacag: iizere gectigimiz haftalarda, Monsanto sirketinin yabani
otlari yok etmek icin kullanilan ilaglarindaki glifosat (Glyphosate) maddesi
nedeniyle kan kanserine yakalandigi gerekgesiyle sirkete dava acan
Kaliforniyal ciftci Dewayne Johnson, mahkemece hakli bulunmustu.

Monsanto, 289 milyon dolar tazminat 6demeye mahkum edilmisti.

Bayer, 66 milyar dolara satin aldigi Monsanto sirketi hakkinda bekleyen
dava sayisinin 5 bin 200'den 8 bine yiikseldigini acikladi.

Bayer CEO'su Werner Baumann, Monsanto'yu satin aldiklarinda Bayer'in
mevcut davalarin kapsamini 6ngéremedigini soyledi.

Baumann, "Satin alma sirasinda, Borsaya kayitl bir sirketi devir alirken
standart uygulama olarak durum tespiti gergeklestirdik. Bunu yaparken
elbette yasal riskleri degerlendirdik ama mevcut davalarin kapsamini
ongoremedik” derken, Monsanto'ya karsi acilan tiim davalari
savunacaklarini, karsi tarafla anlasmaya gitmeyeceklerini ifade etti.

Her ne kadar ABD Cevre Koruma Ajansi gectigimiz Eyliil ayinda glifosatin
insanlara karsi kanserojen olma olasiliginin olmadigi sonucuna varsa da
Diinya Saghk Orgiitii, 2015 yilinda glifosati “insanlar icin kanserojen”
olarak siniflandirdi.



Bilindigi iizere davaya konu olan tarim ilaci Roundup, Tiirkiye'de de
satihyor.

Monsanto ayni zamanda diinyanin en biiyiik GDO'lu (Genetigi Degistirilmis
Organizma) tohum lireticileri arasinda yer aliyor.

BUGUNKU TARIH ISE 20.6.2020... 3 YIL OLMUS... DAVA SAYISI 8000 iDi
90.000 OLMUS..

FIRMA COK ZENGIN YA.. 67500 DAVACI VATANDASINI 10 MILYAR
DOLARLA iKNA ETMIS... 22.500 DAVACI DUSUNUYOR BAKACAGIZ.
GORECEGIZ..

AMA TURKIYEYE GELINCE BENDEN BASKA 2. BIR DAVA YOK. ACAN YOK
SURDUREN YOK..

YAZIK GUNAH AYIP DERSEM YANLIS OLUR MU ?

BILINGLI CIFTCILERE GIFTCI SENDIKALARINA ZIRAAT VE MUHENDIS
ODALARINA TABIiP ODALARINA BAROLARA, HALKA...

SENIH OzAY
EK Amerikali avukatlara bak ..
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Attention
Dicide Applicators
na Farm Workers

" Have you boon diagnosed

I

2y

Fiigen hanim,
Ankara 18.idare mahkemesinde2019/321 esasta 10 temmuz durusmasi
var..

Ben davaciyim

Avkatin av. Aysel Tansu

Miidahil giftci avukat Burhan Giines

) Sladelerie. Cote] (12

ADASTITT R VRN :

Tanim Isgilerinin ve Zirai llag
Uygulayicilarinin Dikkatine!

Yabani ot ilaci RoundUp'a maruz.
kaldiktan sonra size kanser teshisi
mi kondu?

Eger dyleyse, maddi tazminata
uygun olabileceginiz igin sizinle
gbrusmek istiyoruz.

Dunya Saglik Orgitd, yakin
zamanda RoundUp'in etken
maddesi olan Glifosat'in insan
saghg agisindan kanserojen
oldugunu kabul etti. Ayrica Rodeo,
Aquaneat ve Aquastar gibi ot ilaglari
da bu etken maddeyi igermekte.

Glifosat 6zellikle; misir, soya
fastlyesi, seker pancari, pe
bugday, dari, kanola t
findik, zeytin ve narenciye
bahgelerindeki yabani otlar!
temizlemede kullaniliyor.

Biz 30 yildir, zehir igeren toksik
urtunlerden dolay: zarara ugrayan
binlerce kisiyi temsil ettik ve sizin
muhtemel davaniza iligkin iletigime

gegmek isteriz. Ucretsiz ve ozel

gérismek igin bize telefon
numaralarimizdan ve internet
sitemizden ulagabilirsiniz.




Midahil Tirkiye ciftgiler sendikasi...

Monsanto dosyasi ile ilginiz epey etkili oldu, oluyor... BU Ankara 10
Temmuz davasi durusmasinda 3 hakim etkilenir de Bakanhgi biraz
sikarsa daha rahat, sikkmazsa daha sikintili ABD li bir giizel avukatla temas
edip, 90.000 davaya Tiirkiye'den yarali -bereli kanser, miiteveffa bazi
vatandaslarin davasini katip yine alakayi yiikseltmek istiyorum..

Bu 10 Temmuz durusma dosyasina gelen bilirkisi gibi kanallardan gelen
ek cevaplara bakarsak; Hacettepe U Eczacilik kivirarak, onkoloji dernegi
pek mahsur yok diyerek, ziraat fakiiltesi mahsur varrrr

diyerek veterinerlik fakiiltesi varrr gibi diyerek bir seyler
dillendirmekteler . Ziraat Miihendisleri Odasi ve Ziraat Odasindan yanit
beklenmektdir.

3. bu dogrultuda bilim insanlarinda ittifak yoksa bile BM IHTIYATLILIK
ILKESINE GORE, RISK VAR DIYENE HUKUK ITIBAR EDER

GORUSUYLE, T:C YARGICINDAN KARAR BEKLIYORUZ TURU BIR YAZI..iyi
olmaz mi ki...

Hele bakin Ordu ili en yiiksek tiiketim ve zarar goren il imis. Ekte
Tiirkiyenin en iyi tarim yazarini da goriiriirsek! Umutlaniniz.

Senih Ozay

lifosat davasinda bilirkisi: Kansere yol aciyor, Tiirkiye'de yasaklanmali
27/06/2020 11:46
PrintPocketPinterestFlipboardTumbirWhatsAppTelegramPush to
KindleTwitterFacebook612

Alman ilag ve kimya sirketi Bayer’in iirettigi glifosat etken maddeli
RoundUp adh tarim ilacina karg Tiirkiye'de agilan davanin durugsmasi 10
Temmuz'da goriilecek. Mahkemenin bilirkisi atadigi Ankara
Universitesi'nden Ziraat Fakiiltesi Bitkileri Koruma Boliimii 6gretim iiyesi
Prof. Dr. Cem Ozkan, bilimsel calismalarin glifosatin kanserojen etkisi
oldugunu gosterdigini, bu nedenle RoundUp’in yasaklanmasi yoniinde bir
rapor yazdiklarini soyledi.

Fotograf: Reuters

Bayer, ABD'de satilan glifosat etken maddeli tarim kimyasali RoundUp’a
karsi acilan davalarda anlasma yoluna gitti.

Sirket, RoundUp adli yabani otla miicadele ilacinin kansere yol actigi
iddiasiyla acilan 125 bin davanin doértte iigiiniin, 10 milyar 900 milyon
dolar tazminat karsihiginda geri ¢cekilecegini duyurdu.

‘Cok tehlikeli bir ilag'

DW Tiirkce’den Pelin Unker’in haberine gére RoundUp‘in riskli olduguna ve
yasaklanmasina iliskin Tiirkiye'de de acilan bireysel bir dava bulunuyor.
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Mahkeme, liniversitelerden ve Ziraat Miihendisleri Odasi, Tiirk Tibbi
Onkoloji Dernegi gibi kurumlardan goriis istedi. Tiirk Tibbi Onkoloji
Dernegi, ‘ABD’deki calismalarin kanserojen veya genotoksik tehdit
gostermedigini’ savunurken ziraatgiler kullanimi riskli buluyor.

Goriis bildirenlerden biri olan profesor Ozkan, soyle konustu: “Biz Avrupa
Birligi'ne tabiyiz. Avrupa Birligi eger bunu yasaklarsa biz de yasakliyoruz.
Avrupa Birligi de bunun cok tehlikeli bir ilag oldugunu biliyor ama bazi
nedenlerden dolay: bunu yasaklayamiyorlar. Yasaklayamadiklari igin de
kullanimda var ama burada ¢ok ciddi kisitlamalar da var. Bizde boyle bir
durum so6z konusu degil.”

Tiirkiye'de tarimda kullanilan ¢cok sayida kimyasal madde oldugunu
belirten Ozkan, RoundUp’in yasaklanmasinin ¢ok biiyiik etki yaratmayacag:
ni ifade etti.

Ozkan, bu nedenle ¢6ziim olarak ilag alternatifi yontemlerin giindeme
getirilmesi gerektigini su sozlerle anlatti: “Tiirkiye'de ise gida giivenligi
problemi var denilerek ilaglar yasaklaniyor. Ancak yasaklandiktan sonra
muadilleri kullanihiyor ve ilag titketimi daha ¢ok artiyor. Tiirkiye'nin bu
konuda gok ciddi galismasi lazim.”

Gida mihendisi: 8 bin tona kadar cikti

Gida miihendisi Dr. Biilent Sik, glifosat etkenli kimyasallarin Tiirkiye'de
uzun yillardir satista oldugunu ancak Tarim ve Ormancilik Bakanhgi'nin bu
maddenin kullanim miktarlarini diizenli olarak aciklamadigini 6ne siirdii.
Sik, 2002’de 300 ton olan glifosat kullaniminin 2019°da 8 bin tona kadar
ulastigini tahmin ettigini, tarnmda kullanilan yillik pestisit miktarinin ise 60
bin ton civarinda oldugunu ifade etti.

YanitlaYonlendir

T.C.
ANKARA 18. iDARE MAHKEMESi HAKIMLiGINE
Esas No: 2019/321
Konu: Davaci Senih Ozay tarafindan Tarim ve Orman Bakanhgina acilan ve
Monsanto tarafindan iiretilen glifosat iceren ilacin lisansinin ve ruhsatinin
iptal edilmesi ve piyasadan toplattiriimasina iliskin davada Ankara
Universitesi Veteriner Fakiiltesinden istenen gériis hakkinda
Raporu Hazirlayan: Prof. Dr. Ayhan Filazi, Ankara Universitesi Veteriner
Fakiiltesi Farmakoloji ve Toksikoloji Anabilim Dali Ogretim Uyesi

Davaci Senih Ozay tarafindan, Monsanto isimli sirket tarafindan
iiretilen ve glifosat isimli kanserojen madde icerdigi iddia edilen ilaglarin
lisanslarinin ve ruhsatlarinin iptal edilmesi, piyasadan toplattiniimasi,
glifosat isimli kimyasal maddenin tarim ilaglarinin liretiminde
kullanilmasinin yasaklanmasi talebiyle davali idareye yapilan basvurunun
zimnen reddine iliskin islemin iptali istemiyle Tarim ve Orman Bakanligina
karsi acilan davada, T.C. Ankara 18. Idare Mahkemesi tarafindan verilen
ara karar geregince Ankara Universitesi Veteriner Fakiiltesinden * 7arim
sektoriinde kullanilan, zirai ilaclar icerisindeki glifosat isimli maddenin
insan, hayvan, bitki ve dogaya zararlari konusunda yapilan



arastirmalarimin bulunup bulunmadigr sorularak, iiniversite tarafindan
yapilan arastirmalara ve diinyada bu konuda yapilan arastirmalara iliskin
bilgi ve belgelerin istenilmesine” karar verilmistir.

Verilen ara karar geregince, tarafimizdan istenen bilgiler arasinda
Veteriner Fakiiltesinde giiniimuze kadar adi gegen lriinle ilgili herhangi bir
calismanin yapilmadigi belirtilmelidir. Bununla beraber diinyanin pek cok
iilkesindeki bagimsiz arastirmacilarin ve degerlendirme kuruluslarinin
yapmis oldugu calismalar asagida 6zetlenmistir.

Glifosat isimli kimyasal madde 1974 yilindan itibaren tarimsal
iiriinlerin uretiminde zararl ve istenmeyen otlarin kontrolii amaciyla
kullanilan genis etki spektrumlu organik fosforlu yapida bir herbisittir
(Benbrook 2016). (Herbisit: cali, yabanci ot, rakip ve istenmeyen agaclar
gibi vejetasyonun biiyiimesi, kontrolii veya oldiiriilmesi igin kullanan
madde anlamindadir). Glifosat, uygulandig: bitkilerin yapraklar tarafindan
tutulur ve oradan bitkinin her tarafina yayilarak birkag giin iginde
istenmeyen bitkilerin 6liimiine neden olur. Bununla birlikte glifosat
formiile edilirken, bitkilerin aktif maddeyi almasini ve yayilmasini
kolaylastirmak icin degisik yardimci maddelerle ve o6zellikle polioksietil
amin (POEA) gibi surfaktan (kayganlastirici, yiizeyde aktif madde)
maddelerle hazirlanir (Li ve ark. 2005). En iyi bilinen uiriinii Monsanto
isimli firma tarafindan POAE ile hazirlanan Roundup® isimli uiriindiir
(Benbrook 2016). Glifosat, saf halde degil formiilasyonu seklinde
kullanildigindan yapilacak degerlendirmelerin gercegi yansitmasi agisindan
daha ¢ok bu yardimci maddeyle birlikte hazirlanan formiilasyonu
lizerinden yapilacaktir.

Glifosat formiilasyonlar baslica geleneksel tarim iiriinlerinin ekilmesinden
once veya genetigi degistirilmis glifosata direngli iiriinlerin ekilmesinden
sonra kullanilir (Duke ve Powles, 2009). Bu arada Tiirkiye'de 5977 sayih
Biyogiivenlik Kanununun 5/c fikrasi geregince genetigi degistirilmis bitki
ve hayvanlarin iiretiminin yasak oldugu belirtilmelidir. Buna ragmen
Turkiye'de ise daha ¢ok geleneksel tarim iiriinlerinin iiretiminde
kullanilmaktadir. 2012 yili verilerine gore zirai miicadele amaciyla tiim
diinyada yaklasik 700.000 (Yediyiizbin) ton miktarinda kullanildigi tahmin
edilmekte ve gilinimiizde de hem sanayilesmis hem gelismekte olan
iilkelerde yaygin bir sekilde kullanildigi ifade edilmektedir (Benbrook
2016). Glifosatin yaygin bir sekilde kullanilmasi gevrede ve bitkilerde
kalhintilarinin da artmasina neden olmustur. Molekiiliindeki inert karbon-
fosfor zinciri nedeniyle bozunmaya oldukga direnglidir (Chekan ve ark.
2016). Bununla birlikte, 6lui bitki materyali ve toprakta cesitli
mikroorganizmalar tarafindan parcalanir (Mamy ve ark. 2016). Ilk
bozunma iiriinii genellikle aminometil fosfonik asit (AMPA) adiyla bilinir
(Shushkova ve ark. 2009; Singh ve Singh 2016; Zhang ve ark. 2015).
Bununla birlikte glifosatin bozunmasi canl bitkilerde de gergeklesir ve
boylece hem glifosat hem de bozunma iiriinii olan AMPA kalintilar tiim
bitkisel maddelerde bulunabilir (Arregui ve ark. 2004). Genetigi
degistirilmis glifosata direncli bitki cesitlerinde ise bitki DNA'sina glifosat
oksidazi kodlayan bir gen yerlestirilir ve boylece bu bitkilerde glifosat
bliylik olciide AMPA'ya ve glikoksilat'a doniistiiriiliir. Sonucg olarak, bu tiir



genetigi degistirilmis bitkilerde glifosat kalintilari 6nem tasimazken, AMPA
kalintilari daha onemli olarak degerlendirilirler (Alves Corréa ve ark. 2016;
Monsanto 2020). Bazi bitki gesitlerinde ise glifosati N-asetil-glifosata ve
bunun da N-asetil-AMPA'ya doniismesi igin bir glifosat-N-asetil transferaz
veya GAT geni eklenmistir. Bu tiir bitki ¢esitlerde dort kalintinin tiimui
(glifosat, N-asetil-glifosat, N-asetil-AMPA ve AMPA) bulunabilir ve
genellikle diyetle alimda risk degerlendirmesi yapilirken Birlesmis Milletler
Gida ve Tarim Orgiitii (FAO) tarafindan hepsi g6z oniinde bulundurulur
(FAO 2020). Tiirkiye'de genetigi degistirilmis bitki liretimi
yapiimadigindan, burada daha c¢ok glifosat, metaboliti aminometil fosfonik
asit (AMPA) ve tasit maddesi olan polioksietil amin (POEA) iizerinde
durulacaktir.

Aktif madde ve metabolitleriyle birlikte hasat edilen iiriinlerde toplam
kalinti diizeyi cogunlukla 5 mg/kg’in (1 kg iiriinde 5 mg glifosat ve
metaboliti) altindadir. Ancak bazen glifosat uygulanan iiriinler tam
olgunluga ulasmadan hasat edildiklerinde bu diizey 20 mg/kg’a kadar
ulagsabilmektedir (Cessna ve ark. 1994, 2000; FAO 2020; McNaughton ve
ark. 2015; Zhang ve ark. 2017b). Bazi durumlarda yemlerdeki toplam
kalinti diizeyinin 93 mg/kg'a kadar cikabilecegi de bildirilmistir (FAO
2020). Glifosatin genis dlcekte ve yogun olarak kullaniimasi ve cevrede ve
gidalarda birikimi nedeniyle hem kendisi hem de metabolitleri hakkinda
toprak ve su kalitesi ile bitki, hayvan ve insan saghgi icin zararl yan
etkilerine yonelik endiseler de artmaya baslamistir. Glifosatin potansiyel
kronik istenmeyen etkilerini gosteren calismalarin (Battaglin ve ark. 2014;
Séralini ve ark. 2014), ortaya cikmasiyla Uluslararasi Kanser Arastirma
Ajansi (IARC) saf glifosati 2015 yilinda heniiz kanser olusturduguna iliskin
sinirh kanitlar olmasi nedeniyle “insanlar icin muhtemel kanserojen (Grup
2A)" olarak siniflandirmistir (IARC 2016). Bununla birlikte o tarihten beri
ozellikle potansiyel istenmeyen etkileri iizerine birgok arastirma yapildigi
gorilmektedir.

Glifosat, biyosidal etkisini bakteri, mantar ve bitkiler gibi organizmalarda
folatlar ve aromatik asitlerin (fenilalanin, tirozin ve triptofan)
sentezlenmesini saglayan metabolik yolu (sikimat yolu) engelleyerek
gosterir (Van Bruggen ve ark. 2018). Bu yol, bitkiler ve bircok
mikroorganizmada savunma sistemi ile ilgili aromatik aminoasitlerin ve
sekonder bilesiklerin iiretimi igin gereklidir (Schrodl ve ark. 2014).
Bununla birlikte bu metabolik yol insan ve hayvanlar gibi memelilerde
bulunmadigindan gerekli duyulan bu elzem aminoasitlerin diyetle birlikte
disaridan alinmasi gerekir. iste hayvanlarda bu yolun olmamasi nedeniyle
memeli, amfibiler (hem karada hem de suda yasayan hayvanlar) ve
reptiller (siiriingenler) gibi hayvanlarda akut glifosat zehirlenmesine pek
rastlanmaz (Weir ve ark. 2016). Bununla birlikte, ortalama akut oldiiriicii
dozlan, farkl tasit maddelerle hazirlanan formiilasyonlara gore oldukca
degiskendir (Diamond ve Durkin 1997; Durkin 2011). POEA iceren
formiilasyonlar, diger formiilasyonlara kiyasla nispeten daha zehirlidir. En
zehirli formiilasyonlarinin 6ldiiriicii dozlari, tiire 6zgii olarak degiskenlik
gosterir. Ornegin karada yasayan hayvanlar icin ortalama akut 6ldiiriicii
dozlan (dldiiriicii doz-50) 175 ile 540 mg/kg (1 kg canh agirlik icin



gereken glifosat miktari) ve suda yasayan canlilar igin 1 ila52 mg/L (1L
su icin gereken glifosat miktar) arasinda degisir (Durkin 2011). Bununla
birlikte, bu iki grubun (kara ve su hayvanlan) glifosata olan duyarlilig: ve
maruziyet yontemleri oldukga farkh oldugu icin dogrudan
karsilastirnlamamaktadir.

Teknik madde olarak saf glifosatin agizdan akut oldiiriicii dozu
memelilerde oldukga diisiik olmasina ragmen (farkh hayvan tiirlerinde 800
ile >5000 mg/kg arasinda degismektedir) (McComb ve ark. 2008; WHO
2009), cevrede birikimleri nedeniyle iiriin haline getirilmis glifosat ve onun
bozunma iiriinlerinin kronik etkilerine yonelik calismalar daha cok ilgi
cekmektedir (Bai ve Ogbourne 2016; Battaglin ve ark. 2014; Greim ve ark.
2015; Mesnage ve ark. 2015a; Séralini ve ark. 2014).

Neden sonug iliskisine yonelik olarak yapilan bazi arastirmalarda artan
glifosat kullanimi ile gesitli kanser tiirleri, bobrek hasar ve dikkat eksikligi
hiperaktivite bozukluklari, otizm, Alzheimer ve Parkinson hastalig: gibi
zihinsel durumlar dahil olmak iizere gok gesitli insan hastaliklari arasinda
iliski olduguna dair bulgular bulundugu ileri siiriilmiistiir (Fluegge ve
Fluegge, 2016; Fortes ve ark. 2016; Jayasumana ve ark. 2014; Mesnage ve
ark. 2015b; Swanson ve ark. 2014). Kolombiya‘da goriilen yavru
diisiikliigii, dermatolojik ve solunum yolu hastaliklarinin yasa disi olarak
ekilen koka bitkilerini ortadan kaldirmak igin havadan piiskiirtiilen
glifosata maruz kalmayla iliskili olduklan iddia edilmistir (Camacho ve
Mejia, 2017). Ayni sekilde domuzlarda goriilen kisirhigin ve o6ziirlii
durumlardaki artisin nedeninin karaciger ve bobreklerindeki glifosat
konsantrasyonlarina ve bunun da yemlerindeki glifosat kalintilari ile iliskili
olduguna isaret edilmistir (Kriiger ve ark. 2014a, 2014b).

Hiicre kiltirleri ile deneysel kosullar altinda yapilan bir calismada, glifosat
ve onun parcalanma liriinii olan AMPA'niIn, insan alyuvar hiicre
kiltirlerinde reaktif oksijen tiirlerini (ROS) orta dereceli yliksek
konsantrasyonlarda (>42 mg/L - saf glifosat veya AMPA) 24 saat boyunca
arttirdigi gosterilmistir (Kwiatkowska ve ark. 2014a). Hem glifosat hem
de AMPA, eritrosit kiiltiirlerindeki asetil kolin esteraz etkinligini diisiiriir
(Kwiatkowska ve ark. 2014b). Asetilkolin esteraz ise sinirsel uyari gorevi
yapan (norotransmitter) asetilkolini parcalayan bir enzimdir. Organik
fosforlu bilesikler tarafindan asetilkolin esteraz etkinliginin azalmasi
sinirsel uyarilarin sonlanmasini engeller. Yapilan bir calismada 24 saat
boyunca yliksek dozda (4000 mg/L) glifosata maruz birakilan sican sinir
hiicrelerinin gelisimi ve sinir govdelerinin biiyiimesinde bozukluklar oldugu
bildirilmistir (Coullery ve ark. 2016). Diger laboratuvar calismalarinda da
insan periferal kan hiicrelerine glifosatin orta ve yiiksek dozlarda (85 ve
1690 mg/L) maruz kalmasi lokositlerde DNA hasarina ve 42 mg/L dozda
DNA'nin metillenmesine neden olmaktadir (Kwiatkowska ve ark. 2017).
DNA metilasyonundaki degisiklikler kanserli hiicrenin gogalmasi ile
programli hiicre éliimii (apoptozis) arasindaki dengeyi bozabilir (Hervouet
ve ark. 2013). DNA'niIn az metillenmesi onkojenlerin etkinlesmesine neden
olurken, asiri metillenmesi tiimor baskilayici genlerin sessizlesmesine
neden olabilir (Hervouet ve ark. 2013). Boylece glifosat ve AMPA normal



sinir iletimini bozabilir ve hiicre cogalmasi ile programli hiicre 6liimii
arasindaki hassas dengeyi bozabilir.

Yukarida verilen neden-sonug iliskisine dayanan arastirmalar ile hiicre
calismalarindan tahmin edilecegi gibi glifosata siirekli diisiik dozlarda
maruz kalinmasi (1 kg canhli agirlik icin yaklasik 70 mg), degisik
organizmalarda asetilkolin esteraz enziminin etkinligini etkileyebilir
(Cattani ve ark. 2017; Kwiatkowska ve ark. 2014b; Menéndez-Helman ve
ark. 2012). Asetilkolinesteraz dogru bir sekilde gorevini yerine getiremezse
sinir uyarilari sonlanmaz ve bdylece ciddi sinirsel bozukluklara neden olur
(Colovi¢ ve ark. 2013). Ornegin, gebe sicanlara su icinde (%0.36 veya
3600 mg/L dozunda) glifosat (Roundup formiilasyonu) siirekli bir sekilde
verilirse, sicanlarin beyninde bulunan hipokampiiste oksidatif strese ve
glutamat reseptorlerinin asiri uyarimina ve asetilkolin esteraz enziminin
etkinliginde azalmaya neden olabilir (Cattani ve ark. 2017). Bu durum
gebelik boyunca glifosata maruz kalan sicanlarin yavrularinda depresyon
benzeri davranislara yol acabilmektedir (Cattani ve ark. 2017).

Diger bir kronik maruziyet calismasinda Roundup isimli iiriiniin sicanlara
giinliik olarak 56 mg/kg dozunda 5 ve 13 hafta agizdan verilmesi ile
karacigerde 6nemli hasarlara neden olabilecegi gosterilmistir (Caglar ve
Kolankaya 2008). igcme sulanyla ¢ok diisiik dozlarda (giinliik 50 ng/L icme
suyu veya 4 ng/kg viicut agirhgi) verilen Roundup, 2 yilin sonunda
sicanlarda karaciger ve bobrek hasari ile degisik tiimorlerin gelismesine
neden olmustur (Mesnage ve ark. 2015a; Séralini ve ark. 2014). Bununla
beraber bu sonuclara ilgili liriinii lireten sanayi kuruluslar ve bazi
degerlendirme kuruluslan tarafindan itiraz edildigi de belirtilmelidir (EFSA
2015; Greim ve ark. 2015). Bunun lizerine ayni galisma ekibi tarafindan
yapilan diger bir calisma sicanlardaki bu kronik maruziyeti daha ileri
tasimis ve karacigerdeki alkole bagl olmayan hasarin altindaki nedenleri
proteomik ve metabolomik kanitlariyla géstermistir (Mesnage ve ark.
2016). Bununla beraber Roundup ile ilgili yapilan caligmalarda glifosat ile
tasit maddesi POEA arasinda belirgin bir ayrim yapilmamistir, POEA'nin
tahmini akut oral ortalama 6ldiiriicii dozu (Oldiiriicii doz-50 1.2 g/kg),
glifosattan (LD50 4.8 g/kg) daha yiiksektir (Diamond and Durkin, 1997).
Ancak bu deneyler glifosatin akut oral toksisitesini belirlemek icin
yuriitiilmemis, sadece pratikte karsilasilan iiriiniiniin kronik etkilerini
belirlemek amaciyla yiiriatiilmistiir.

Fertilite ile ilgili yapilan diger calismalarda diisiik dozlarda (5 mg/kg)
glifosatin tekrarlanan uygulamalarinin (Abarikwu ve ark. 2015) ve yiiksek
dozda (500 mg/kg) tek bir uygulamasinin (Dai ve ark. 2016) erkek
sicanlarda fertiliteyi olumsuz yonde etkiledigi (kisirhga yol acabilecegi)
gosterilmistir. Ayrica soya siitilyle 100 mg/L oraninda hazirlanip verilen
glifosatin, erkek sicanlarda sperma sayisinda azalmaya ve anormal sperm
yapisinda artisa neden olacag bildirilmistir (Nardi ve ark. 2017). ineklerin
yumurtahklarindan elde edilen hiicre kiiltiirlerinin diisiik glifosat
konsantrasyonlarina (0.5, 1.7 ve 5 mg/L) maruz birakildiklarinda
yumurtalik fonksiyonlarinda bozulmaya yol actigi, ama endokrin bozucu
etkiler yapan yiiksek konsantrasyonlarda (10 ve 300 mg/L) bu etkiyi
gostermedigi ileri siiriilmiistiir (Perego ve ark. 2017). Bu galismalardan



dusiik konsantrasyonlarda glifosatin hormonal etkilere ve fertilitede
diismeye neden oldugu, ama yiiksek dozlarda farkh organlarin
etkilenebilecegi ve sonucta dliime kadar varan etkilere neden olabilecegi
anlasiimaktadir.

Suda yasayan canhlilarla ilgili yapilan calismalarda, glifosat ve tasit maddesi
POEA'nIn protozoa, midyeler, kabuklu hayvanlar, kurbagalar ve baliklar
dahil gesitli sucul canlilar iizerinde karada yasayan hayvanlarda
gosterdikleri etkilerin benzeri olumsuz sonuglara neden olabilecekleri
bildirilmistir (Bringolf ve ark. 2007; Durkin 2011; Li ve ark. 2017; Moreno
ve ark. 2014; Prosser ve ark. 2017; Rissoli ve ark. 2016; Sihtmae ve ark.
2013; Tsui ve Chu 2003; Zhang ve ark. 2017a). Arastirmalar, POEA iceren
glifosat formiilasyonlarinin POEA icermeyen formiilasyonlardan daha
zehirli oldugunu gostermektedir (Bringolf et al., 2007; Prosser et al.,
2017). Yapilan calismalar, sucul hayvanlarin POEA’ll formiilasyonlara
karasal hayvanlardan daha duyarl olduklarini gostermesine ragmen
bagimsiz arastirmacilar tarafindan yapilan arastirmalarin kimyasallarin
tescilli olmalan ve tescil sahiplerinin izin vermemesi nedeniyle daha sinirli
sayida olduklan iddia edilmektedir (Diamond ve Durkin 1997; Durkin
2011). Ornegin POEA iceren glifosat formiilasyonu 360 g/L
konsantrasyonda tuzlu su karidesi Artemia salina’ya ve geng zebra
baliklarina (Danio rerio) POAE icermeyen formiilasyondan daha zehirli
olmaktadir (Rodrigues ve ark. 2017). Tath su midyelerinin degisik tiirlerine
4 mg/L konsantrasyonda uygulanan Roundup, teknik madde olarak
uygulanan glifosattan daha fazla olumsuzluk gostermistir (Bringolf ve ark.
2007). Genel ve maksimum glifosat uygulama dozlarinda ve topraktan
gelen oranlarda ylizey sularinda 0.21 ile 0.99 mg/L oranlarinda POEA
bulunabilecegi tahmin edilmekte ve bu POEA konsantrasyonlarindan dolayi
sucul canlilarin %21-43 oraninda eksildigi tahmin edilmektedir
(Rodriguez-Gil ve ark. 2017).

Yine karadaki hayvanlarin glifosata verdigi olumsuz etkilere benzer
sekilde, saf glifosatin diisiik konsantrasyonlarda (1 ila 676 mg/L)
kahverengi midyelerde (Perna perna) (Sandrini ve ark. 2013) ve bazi balk
tiirlerinde (Menéndez-Helman ve ark. 2012; Sandrini ve ark. 2013)
asetilkolinesteraz enziminin etkinligini baskiladigi bildirilmistir. Oldukca
diisiik konsantrasyonlarda (0.01 mg/L) glifosatin zebra baliklarinda
baslica motor noéronlarn hasara ugrattigi ve bunun da gencg yaslarda
anormal hareketlere yol acabilecegi gosterilmistir (Zhang ve ark. 2017a).
Zebra baligi embriyolarinin yiiksek konsantrasyonlarda (50 mg/L)
Roundup’a maruz kalmasi 6n beyin, orta beyin ve goz hasar dahil gelisme
problemlerine yol acabilecegi ileri siiriilmiistiir (Roy ve ark. 2016).

Karada yasayan hayvanlara benzer bir sekilde, Japon baliklarinin
(Carassius auratus) orta derecede diisiik diizeylerde (34 mg/L) glifosata
kronik olarak maruz birakildiklarinda farkh dokularindaki
metabolizmalarinin bozulacags, reaktif oksijen gruplarinin ve oksidatif
stresin asin bir sekilde iiretilecegi gosterilmistir. Bunun sonucunda agir
bobrek hasar olabilecegi ileri siiriilmiistiir (Li ve ark. 2017). Roundup’in
daha diisiik konsantrasyonlarinin (4 saat, 3.6 mg/L) bile yilan baliklarinin
(Anguilla anguilla) kan, solungag ve karacigerinde hasara neden oldugu



bildirilmistir (Guilherme et al. 2009). Tath su sazanlarinin (Cyprinus
carpio), yuksek konsantrasyonlarda (205 mg veya 410 mg/L) Roundup’a
maruz birakildiklarinda karaciger hiicreleri ve mitokondrilerinde olumsuz
sonugclar goriilebilecegi bildirilmistir (Szarek ve ark. 2000).

Sucul hayvanlara bu dogrudan etkilere ilave olarak, glifosatin baliklar ve
onlarin patojen bakteri veya parazitleri arasinda etkilesmeye neden olarak,
onlan patojen organizmalara daha duyarl hale getirdigine yonelik
calismalar da bulunmaktadir. Ornegin glifosatin dldiiriicii olmayan
konsantrasyonlarda (0.73 mg/L, 96 saatte oldiiriicii konsantrasyon-50'nin
%010’u) yayin balhklarina (Rhamdia quelen) maruziyeti, kandaki alyuvar,
trombosit, lenfosit ve toplam akyuvar sayisinda ve bagisiklik sisteminin
tepkisi olan fagositozda azalmaya neden oldugu ve bdylece patojen
Aeromonas hydrophila bakterisine duyarhihgi artirdigi gosterilmistir
(Kreutz ve ark. 2010; 2011). Benzer olarak, glifosatin cevredeki
konsantrasyonlarda bulunabilecegi konsantrasyonlarda (0.36 mg/L) tath
su balig1 Galaxias anomalus’un trematod paraziti olan Telogaster
opisthorchis enfeksiyonunu siddetlendirdigi bildirilmistir (Kelly ve ark.
2010). Boylece, yiizey sularindaki diisiik diizeyde bulunabilecek glifosatin
konakgl ile patojen bakteri veya parazitler arasindaki dengeyi bozabilecegi
anlasiimaktadir. Bu 6zellik de sucul hayvanlarda beklenmeyen degisimlere
neden olabilir.

Bal arilarina yonelik yapilan calismalar da glifosatin 6zellikle erken donem
bal arisi larvalarinin biiyiimesini geciktirdigi gostermistir (Vazquez et al.
2018). Bu etkinin glifosatin ar1 larvalarinda stres kaynagi olarak davrandigi
ve bazi bagisiklik sistemi genlerini degistirdigini ve bagirsak epitelindeki
hiicre dliimiinii uyardigi ifade edilmektedir (Gregorc ve ark. 2012; Gregorc
ve Ellis, 2011). En son yapilan bir calismada ise oéldiiriicii olmayan
konsantrasyonlarda glifosata maruz birakilan bal arisi larvalarinda gozle
goriilen bir belirti oimasa bile metabolizmalarindaki yikim faaliyetlerinde
(katabolizma) ve oksidatif streste artisa yol acilabilecegi gosterilmistir
(Vazguez ve ark. 2020).

Sonug olarak zirai miicadele amaciyla kullanilan glifosat ve
formiilasyonlarinin hayvanlarda akut zehirlenmeye yol agmayabilecegi,
bununla beraber tekrarlanan dozlarda siirekli alinmasina bagh olarak
(kronik maruziyet) evcil hayvanlarda ciddi ve geri dondiiriilemeyecek
nitelikte bozukluklara neden olabilecegi ve gerek karada ve gerekse suda
yasayan hayvanlarda da benzer olumsuzluklara yol acabilecegi
goriilmektedir.

Geregini saygilarimla arz ederim.
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Ayrica da ilgilenen Universiteden halka bilgi veriyor diye atilan o cevreci
dogenti Bay Sik ' 1 da sayarsak ; Alman ila¢ ve kimya devi Bayer, tarimsal
iiretimde yetistirilen liriin disinda kalan otlar yok etmek icin kullanilan
glifosat maddesinin kansere yol actigi gerekcesiyle Amerika Birlesik
Devletleri'nde (ABD) hakkinda acilan davalarda anlasma yoluna gitti.
Bayer, davacilara 10,9 milyar dolar tazminat 6deyecek.

Gegctigimiz yillarda Bianet'e glifosat hakkinda ¢ok sayida yazi yazmistim.
Asagidaki yazida yeri geldikce o yazilara koprii ile atif yapacagim, detayl
aciklamalar icin o yazilara bakilabilir.

Glifosat tarimda kullanilan yiizlerce tarim zehrinden biri. 2015 yilinda
Uluslararasi Kanser Arastirma Kurumu (IARC) bir rapor yayinlayarak
glifosatin da iginde bulundugu bazi tarim kimyasallarinin “muhtemel
kanserojen” oldugunu aciklamisti.

Aciklama epeyce tartisma yaratmisti. Bir sonraki yil ise Diinya Saghk
Orgiitii (DSO) glifosat hakkinda bir degerlendirme raporu yayinlayarak
"glifosat kalintisi barindiran gida iiriinlerinin yiiksek ihtimalle kanserojen
olmadigini” ifade etmisti. Raporun IARC tarafindan yapilan aciklama ile
celiski icermedigi, IARC'In glifosatin asiri dozda alimini arastirarak bir
sonuca vardigi, DSO'niin raporunda ise gidalar yoluyla glifosata ne kadar
maruz kaldigimiz dikkate alinarak bir degerlendirme

yapildigi vurgulanmisti.

Anlasma yoluna gidildi ama

Ancak aradan gegen zaman zarfinda ABD’de glifosat kullanan gok sayida
ciftci ve tarim isgisi glifosat lireten Monsanto ve daha sonra Monsanto
firmasini satin alan Bayer firmasina sagliklarinin zarar gordiigii iddiasi ile
dava agmaya baslad..

Gegctigimiz giin medyada da yer aldig: gibi glifosat iireticisi Bayer
firmasinin yaklasik 11 miyar dolar tazminat 6demeyi taahhiit etmesi
iizerine acgilan davalar anlasma yoluyla simdilik sona erdi.

ABD’de yasananlar iilkemizde kullanilan glifosat miktarinin ne oldugu,
glifosat nedeniyle Tiirkiye’'de ciftciler ve tarim iscileri igin bir saghk zaran
olusup olusmadigi gibi sorulan akla getiriyor.

Tarim kimyasallarinin biiyiik birgogunlugu icin gecerli oldugu gibi glifosat
da en biiyiik zaran dogrudan uygulayan kisilere yani ciftcilere ve tarim
iscilerine veriyor.

Baska iilkelerde yasaklamalar basladi

2017 yilinda Avrupa Birligi (AB) Komisyonu iiye iilkelerde glifosat
kullanimini 5 yil siire ile uzatma karar almisti. Ancak alinan karar AB
icindeki tartismalan sonlandirmadi ve 2 Temmuz 2019 tarihinde Avusturya
Parlamentosu aldigi bir kararla AB tarafindan alinan karara uymayi
reddederek glifosat kullanimini ciddi sekilde sinirlandiran ilk iilke oldu.
Gectigimiz Ocak ayinda ise Liiksemburg glifosat kullanimini

butiiniuiyle yasakladi.

Tiirkiye'de higbir veri yok


https://www.dw.com/tr/bayer-glifosat-davac%C4%B1lar%C4%B1na-milyarlar-%C3%B6deyecek/a-53932257
https://m.bianet.org/biamag/toplum/168595-tarladan-catala-glifosat-sorunu
https://m.bianet.org/bianet/tarim/175028-ot-oldurucu-glifosat-sorununda-bilinmesi-gerekenler
https://m.bianet.org/bianet/siyaset/199959-glifosat-sorunu-ve-siyaseten-felc-olma-hali
https://www.ishn.com/articles/112144-another-country-bans-glyphosate-use

Ulkemizde ise glifosat kullanimi hiz kesmeden, yildan yila artarak devam
ediyor.

Tiirkiye'de glifosat kullaniminin yol actigi sorunlar hakkinda ¢ok az sey
biliyoruz. Isin aslina bakarsaniz iilkemiz genelinde ne miktarda glifosat
kullanildigini bile bilmiyoruz. Ancak bu konuda bazi tahminler yapmaya
calismis ve 2001 yilinda 305 ton olan glifosat kullaniminin, 2018 yilinda 27
kat artis gostererek 8 bin tona cikmis olabilecegini belirtmistim.

Bu 6nemli konu sik sik Meclis giindemine de geldi.Glifosat hakkinda
verilmis ¢ok sayida soru onergesi var. Genel olarak Tiirkiye'de pestisit
kullaniminin yol actigi sorunlar tespit etmek amaciyla Meclis Arastirmasi
acilsin onerisi de var. Soru 6nergelerine Tarim ve Orman Bakanlgi
tatminkar ya da bilgilendirici bir yanit vermedi.

Meclis Arastirmasi acilmasina yonelik oneri de sadece 10 giin once AKP-
MHP blogunun oylariyla reddedilmisti.

Cevap verilmesi gereken sorular

Bayer'in ABD'deki ciftcilere ve tarim iscilerine 6dedigi milyarlarca dolarhk
tazminat lizerinde bir kez daha giindeme gelen bu 6nemli konuda su
sorularin artik mutlaka bir yanit bulmasi gerekiyor. Sorularin muhatabi
Tarim ve Orman Bakanhg ile Saghk Bakanhgi'dir.

1) Tiirkiye'de genel olarak ve tek tek iller bazinda glifosat kullanim miktan
nedir?

2) Gida iiriinlerinde glifosat kalintisi olup olmadigini belirlemeye yonelik
olarak hangi calismalar yapiliyor? Yapilan calismalardan elde edilen
sonuglar nelerdir?

3) Glifosat toprakta ve suda zehirli etkisini aylarca siirdiirebiliyor.
Glifosatin sularda kalintisi olup olmadigini tespit etmeye yonelik olarak
herhangi bir arastirma yapiliyor mu?

4) Glifosat kullaniminin yogun oldugu bélgelerde yasayan insanlarin ve
rutin olarak ya da siklikla glifosat kullanan giftgilerin ve tarim iscilerinin
glifosata ne diizeyde maruz kaldiklarini tespit etmeye yonelik calismalar
yuriitulilyor mu?

5) Tarim ve Orman Bakanhgi 2014 yilina kadar iilkemiz genelinde ne
miktarda pestisit kullanildigina dair verileri tek tek etken madde bazinda
ayrintilan ile agikliyordu. Ancak 2014 yilinda sonra bu verilerin agiklanmasi
uygulamasina son verildi. Yurttaslarin bilgi edinme hakkina zarar veren bu
kararin gerekgesi nedir?

Sorumlu birer yurttas olarak bu sorularin yanitlarinin pesine diismeliyiz.
Elbette ABD'deki dava siirecinin ayrintilarini ve bu konuda 6zellikle de
giftgilerin, tarim isgilerinin haklarini korumak igin hukuki olarak tlilkemizde
ne yapilabilecegi meselesini de arastirmak gerekiyor.

Kaygilanmakta hakliyiz ancak bu sorunlarin ¢éziimii miimkiindiir.

Gida uiretim siireglerine miidahil olabilir, siyasal partilere baski yapabilir,
yerel yonetimlerin bu tip konulan giindemlerine almasi igin galisabilir, bu
konuda caba gosteren orgiit-inisiyatif ve olusumlara destek verebilir;
ornegin pestisitler konusunda faaliyet gosteren Zehirsiz Sofralar Sivil
Toplum Adi'nin yaptigi calismalara dahil olabiliriz. (BS/TP)

Biilent Sik


https://bianet.org/bianet/saglik/211008-turkiye-de-glifosat-kullanimi-27-kat-artmis-olabilir-ya-kanser
https://m.bianet.org/bianet/siyaset/225745-zehirli-kimyasal-maddelerin-ideolojisi-yoktur
https://m.bianet.org/bianet/tarim/216283-ciftcilere-tuketicilere-ve-arilara-cok-zararli-13-pestisit-derhal-yasaklansin
https://m.bianet.org/bianet/tarim/216283-ciftcilere-tuketicilere-ve-arilara-cok-zararli-13-pestisit-derhal-yasaklansin

Gida Miihendisi. Doktora konusu cevre dostu analiz yontemleri
gelistirilmesi iizerine. Gida, Tarim ve Hayvancilik Bakanligr biinyesinde
faaliyet gésteren cesitli laboratuvarlarda calisti. 2009 Yilinda égretim iiyesi
olarak Akdeniz Universitesine gecti. Universitede Gida Giivenligi ve
Tarimsal Arastirmalar Merkezi'nin kurulumu ve faaliyete gecmesi
calismalarin yiiriittid. 2010-2015 yillar arasinda ayni merkezde Teknik
Miidiir Yardimciligr yapti. Gidalarda ve sularda katki maddelerinin ve cesitli
toksik kimyasal maddelerin kalintilarinin belirlenmesi iizerine calismalar
yapti. Gastronomi ve Mutfak Sanatlari Boliimiinde égretim diyeligi
yaparken 22 Kasim 2016da cikarilan 677 sayili Kanun Hiikmiinde
Kararname (KHK) ile kamu gorevinden cikarildl. Tiirk Toraks

Dernedgi 2019- Cevre ve Iklim Sorunlari Savunuculuk Odiilii ve Tiirk
Tabipleri Birligi (TTB) 2019- Nusret Fisek Halk Sagldr Hizmet Odiilii sahibi.

M_EéE_R ORDU ILI ISIRGAN HAYVANLAR EN ZARAR VARMIS..
BILMIYORDUK...

Alman ilag devi Bayer'in, ‘Roundup’ isimli
tarim ilacindaki ‘glifosat’in kansere yol
actigi iddiasiyla Amerika’da acilan
davalardan feragat edenlere 11

milyar dolar 6deyecek olmasi Tiirkiye'yi
de sarsti. Unye Ziraat Odasi Ziraat
Miihendisi Ibrahim Hakan Giin, ilacin
Tiirkiye'de en fazla kullanildigi bolgelerin
basinda Ordu’nun geldigini belirtirken
Tarim Yazan Ali Ekber Yildinnm, kansere
yol acan zirai ila¢ kullaniminin Tarim
Bakanlhg tarafindan yasaklanmasi
gerektigini soyledi.

ISIRGAN ILACI HAYVANLARI
OLDURUYOR!

Ordu ili Damizlik Koyu-Kegi Yetistiricileri
Birligi Baskani Mustafa Kockaya, 1sirgan
otu ile miicadele igin atilan ilacin
hayvanlarda 6liimlere neden oldugunu
acikladi. Daha c¢ok findik bahgelerinde
olmak lizere meralarda da isirgan otu ile
miicadele icin atilan ilacin zehirlenmelere
neden oldugunu belirten Kogkaya, “"Bizim
simdi adama gidip de merasinda ya da
findik bahgesinde sen isirgan ilaci
kullanma deme sansimiz yok. Bu ilag
baska bazi olumsuz etkilerini yani sira
hayvanlarda zehirlenme sebebiyle
oliimlere bile nerden oluyor. Bu ilacin
etkisi bir sene de siirmiiyor. Bu ilacin



olumsuz etkisi toprakta birkag sene
siiriiyor.

Bu ilacin hi¢ atilmamasi daha iyi olur.
Sadece koyun olarak da diisiinmemek
lazim, her canliya zarar verebilir. Bu
bliylikbas olur kiiciikbas olur, karaca
olur. Solucana dahi zaran var bu ilacin.”
dedi. Yasin Canakgl

ODUL VE CEZA OLMALI

Alman ilag devi Bayer’in, ‘Roundup’ isimli
tarim ilacindaki ‘glifosat’in kansere yol
actigi iddiasiyla Amerika’da acilan
davalardan feragat edenlere 11

milyar dolar 6deyecek olmasini ve ilacin
Tiirkiye'de en fazla Ordu’da i1sirgana karsi
kullaniimasini degerlendiren Tarim
Yazar Ali Ekber Yildirim, zirai ilag
disindaki miicadele yollarinin Tarim
bakanhg: tarafindan 6diil ve ceza
sistemiyle tesvik edilmesi gerektigini
soyledi. Hasan Ozel 7'de

EN FAZLA ORDU’'DA KULLANILIYOR

Alman ilag devi Bayer’in, ‘Roundup’ isimli
tarim ilacindaki ‘glifosat’in kansere yol
actigi iddiasiyla Amerika’da acilan
davalardan feragat edenlere 11

milyar dolar 6deyecek olmasini
degerlendiren Unye Ziraat Odasi Ziraat
Miihendisi Ibrahim Hakan Giin,
Tiirkiye’da bu ilacin en fazla kullanildigi
yerlerin basinda Ordu’nun geldigini
belirterek ilacin kullanimin yasaklanmasi
gerektigini ifade etti. Kaan Ozel 7'de
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Hakimler Yargiglar bunlarn once sizin okumaniz gerekir....

Turkiye'de ve diinyada giderek artan tarimda kimyasal kullaniminin
nedenlerini, ortaya cikardigi olumsuz sonuglari ve kimyasal kullanilmayan
tarimsal liretim alternatiflerini uzmanlar Independent Tiirkce'ye anlatti
Murat Biiyiikyilmaz @muratbuyukyilmz

Cumartesi 4 Temmuz 2020 12:02

Fotograf: Pinterest

Tiirkiye Istatistik Kurumu (TUIK) verilerine gore, 2015 yilinda 39 bin ton
olan pestisit kullanimi 2018’de 60 bin tona ulast.

Kimyasal giibreler, ithalata bagimh oldugu icin maliyetleri yiikseltmesi,
gida saghgi acisindan tehlikeleri beraberinde getirmesi gibi pek cok sorunu
ve tartismayi da barindinyor.

Bayer.jpg

Alman ilag ve kimya devi Bayer, Tiirkiye'de de satilan ve yabani otlari
kurutmak igin kullanilan RoundUp adli ilacin kansere yol actigi iddiasiyla
acilan dava sonrasi, davacilara 10,9 milyar dolar 6demeyi kabul etti.
Bayer'in bu adimi, tarimda kimyasal kullanimi tartismasini yeniden
aleviendirdi.

RoundUp, tarimsal alanlarda ekili liriin disinda kalan bitkileri oldiirmek igin
kullanilan bir glifosat iiriinii ve tarimda kullanilan yiizlerce kimyasaldan
sadece biri.

roundup.jpg

Tiirkiye'de glifosat kullaniminin son 20 yilda katlanarak arttigi ve binlerce
tona ulastigi tahminleri yapilirken, Bayer'in iirettigi glifosat etken maddeli
RoundUp adh tarim ilacina karsi Tirkiye'de de acilan bir dava var.
Davanin durusmasi 10 Temmuz’'da Ankara’da goriilecek.

Tarimda kullanilan kimyasallardan sadece birinin bile telafisi miimkiin
olmayan ciddi sorunlar ortaya ¢cikarmaktayken, kimyasal kullaniminin
nedenlerini, ortaya cikardigi sonuclari ve tarimsal iiretim alternatiflerini
tartismaya acan sorulari konunun uzmanlarina sorduk.

Tarimsal iiretimin hangi asamalarinda kimyasal madde kullanihyor?
Kimyasal madde kullaniminin tarimsal faaliyetlere maliyet, verimlilik ve
gida saghgi gibi konularda ne gibi etkileri oluyor?

Tarimda kimyasal kullanimi bir zorunluluk mu? Vazgegmek miimkiin mii,
nasil?

Toplumun tarimsal gida ihtiyacini karsilayacak bir alternatif tarimsal
iretim mimkin mii?

tarimda kimyasal.jpg

"Tanm ilaglan kalintilari sorunu ise ¢ok biiyiiktir"

Tarim ekonomisti Prof. Dr. Tayfun Ozkaya, kimyasallarin, iiretim
asamasinda kullanildigi gibi, depolamada, nakliye sirasinda ve marketlerde
satis asamalarinda da kullanildigini sdyledi.

Kimyasal madde kullaniminin tarimsal faaliyetlere etkisini degerlendiren
Ozkaya, “Tarim ilaclan ve kimyasal giibrelerin fiyatlari ¢ok hizli artiyor.
Ornegin tarim ilaclan fiyatlar bir yil icinde yiizde 50 ila 80 arasinda arttu.
Son bes yildir artis orani ylizde 300-400 arasindadir. Buna karsilik ciftgci
eline gegen iiriin fiyatlari ya ¢ok yetersiz artmis ya da artmamistir. Boylece



ciftci girdi fiyatlari ve iiriin fiyatlari makasi arasinda ezilmektedir. Tarim
ilaglan kullanimi artmasina karsi verim artmamaktadir. Tarim ilaglan
kalhintilari sorunu ise ¢ok biyuiktiir” ifadelerini kullandu.

Tayfun Ozkaya.gif

Tarim ekonomisti Prof. Dr. Tayfun Ozkaya / Fotograf: Independent Tiirkce
"Once yerel tohumlara dayali bir biyogesitlilik olmalh"

Tarimda kimyasal kullanimi bir zorunluluk olmadigini, kimyasal
kullanimindan vazgecmenin miimkiin oldugunu séyleyen Ozkaya,
“Vazgecmek miimkiin. Kisacasi agroekolojiye dayali bir tarima gecmek
gerekiyor. Bunun birgok araglan var. Birincisi biyocesitlilik” dedi.

Ozkaya, “Once yerel tohumlara dayali bir biyogesitlilik olmali. Coklu iiriin
de gerekli. Az sayida tiirde (6rnegin sadece pamuk) iiriin yetistirmek
zararl ve hastaliklar artinyor. Bir sorun oldugunda ise ev yapimi ilaglar
kullanilabilir. Biitiin bunlar bir yilda gerceklesemez. Ug dért yil siiren bir
gegcis siiresi gerekebilir” diye konustu.

"Agroekoloji ayni zamanda bir harekettir"

Ozkaya, kimyasal kullanimina alternatif olarak énerdigi agroekolojiyi soyle
anlatti:

Agroekoloji organik tarimi da kapsayan bir semsiye terim olarak
diisuniilebilir. Ancak organik tarim birgok lilkede ve Tiirkiye'de sistem igine
alinmistir. Yasalar bunu pekistirmistir. Tiirkiye'de de organik kanunu
vardir. Ornegin organik tarimda kontrol sirketlerinin sertifikasyonu
zorunluluktur. Halbuki katiimci sertifikasyon (buna katiimci onay sistemi
de diyebiliriz) da s6z konusudur.

Organik tarimda daha c¢ok biyopestisitlerin kullanildigini séyleyen Ozkaya,
“Kisacasi organik tarimda tarim kimyasallan yerine biyopestisitlerin
ikamesini yapmaktadir. Biyopestisitleri gene tarim ilaci sirketleri iiretir.
Daha pahalidir” ifadelerini kullandi.

pixabay.jpg

Fotograf: Pixabay

Ozkaya, “Ayrica organik tarim yeterince ekolojik ve esitlikci degildir. Bilyiik
bir sirket genis bir alanda organik tarim yaptiginda az sayida iiriin
yetistirebilir. Ornegin sadece bir gesit seftali. Yabanci isciyi sémiiriir.
Uriinleri zenginlere pazarlanir ve cok uzak yerlere gonderilir. Bunlar ne
ekolojik ne de esitlikgidir. Agroekoloji ayni zamanda bir harekettir” dedi.
"Kurak yillarda ekolojik iiretimde verim daha yiiksek"

Tarimda kimyasal kullaniminin tartisildigi bir donemde toplumun gida
ihtiyacinin kimyasal kullanimi olmaksizin karsilayacak bir alternatif
tarimsal iiretimin miimkiin olup olmadigi sorusunu yanitlayan Ozkaya,
sunlarn soyledi:

Endiistriyel tarim bugiin biitiin diinyayi1 doyuramiyor. Bir milyara yakin
insan ac. Aclik sosyal ve politik bir sorun. Gida iiretimi azhgi ile ilgili degil.
Diinyada gida iiretiminin hacim olarak iicte biri, enerji olarak dortte biri
cope atiliyor. Ayrica bir milyara yakin insan obez.

"Agroekolojik tarimin adeta adi bile yok™

fazla oku

Ureticiler ve uzmanlar agroekoloji ile ticarilesmenin arka planini anlatti:
Organik tarim ama nasil?



Ozkaya, “Yapilan arastirmalar bir gegis siiresi sonrasi verimlerin
endiistriyel tarimi gegebilecegini gostermektedir. ABD'de Rodale
enstitiisiinde kirk yildir misir, soya ve bugdayda yapilan karsilastirmali
bilyiik arastirmalar verimlerin esit oldugunu, kurak yillarda ise ekolojik
iiretimde verimin daha yiiksek oldugunu gostermektedir” seklinde
konustu.

Tiirkiye'de alternatif tarim yontemlerine verilen destege de deginen
Ozkaya, “Organik tarim bile yetersiz destekleniyor. ki yil iist iiste organik
tarim destekleri alan giftciler (ki destek yetersiz diizeyde) iigiincii yil
destek alamiyor. Agroekolojik tarimin ise adeta adi bile yok” ifadesini
kullandi.

ZIRAI ILACLAR YASAKLANMALI!

LIRALILAGLAR
YASAKLANMALI!

Alman ilag devi Bayer'in, ‘Roundup’ isimli tarim ilacindaki ‘glifosat'in kansere yol
actig: iddiasiyla Amerika‘'da agilan davalardan feragat edenlere 11 milyar dolar
ddeyecek olmasi Tiirkiye'yi de sarsti. Unye Ziraat Odasi Ziraat Milhendisi Ibrahim
Hakan Giin, ilacin Tlrkiye'de en fazla kullanildi§: bélgelerin basinda Ordu’nun
geldigini belirtirken Tarim Yazarn Ali Ekber Yildinm, kansere yol acan zirai ila¢
kullaniminin Tanim Bakanlig: tarafindan yasaklanmasi gerektigini soyledi.

Alman ilag devi Bayer'in, ‘Roundup’ isimli tarim ilacindaki ‘glifosat’in
kansere yol actigi iddiasiyla Amerika’da acilan davalardan feragat edenlere
11 milyar dolar 6deyecek olmasi Tiirkiye'yi de sarsti. Unye Ziraat Odasi
Ziraat Miihendisi Ibrahim Hakan Giin, ilacin Tiirkiye'de en fazla kullanildigi
bolgelerin basinda Ordu’nun geldigini belirtirken Tarim Yazan Ali Ekber
Yildirnm, kansere yol acan zirai ila¢ kullaniminin Tarim Bakanhg: tarafindan
yasaklanmasi gerektigini soyledi.

ISIRGAN ILACI HAYVANLARI OLDURUYOR!

Ordu ili Damizlik Koyu-Kegi Yetistiricileri Birligi Baskani Mustafa Kockaya,
isirgan otu ile miicadele igin atilan ilacin hayvanlarda 6liimlere neden
oldugunu acikladi. Daha c¢ok findik bahgelerinde olmak iizere meralarda da
isirgan otu ile miicadele icin atilan ilacin zehirlenmelere neden oldugunu
belirten Kogkaya, "Bizim simdi adama gidip de merasinda ya da findik
bahgesinde sen isirgan ilaci kullanma deme sansimiz yok. Bu ilag baska
bazi olumsuz etkilerini yani sira hayvanlarda zehirlenme sebebiyle



oliimlere bile nerden oluyor. Bu ilacin etkisi bir sene de siirmiiyor. Bu ilacin
olumsuz etkisi toprakta birkag sene siiriiyor.

Bu ilacin hi¢ atilmamasi daha iyi olur. Sadece koyun olarak da
diisinmemek lazim, her canliya zarar verebilir. Bu biiyiikbas olur kiigciikbas
olur, karaca olur. Solucana dahi zarari var bu ilacin.” dedi. Yasin Canakgi

ODUL VE CEZA OLMALI

Alman ilag devi Bayer'in, ‘Roundup’ isimli tarim ilacindaki ‘glifosat’in
kansere yol actigi iddiasiyla Amerika’da acilan davalardan feragat edenlere
11 milyar dolar 6deyecek olmasini ve ilacin Tiirkiye'de en fazla Ordu‘da
isirgana karsi kullanilmasini degerlendiren Tarim Yazan Ali Ekber

Yildinm, zirai ilag disindaki miicadele yollarinin Tarim bakanhg: tarafindan
odiil ve ceza sistemiyle tesvik edilmesi gerektigini sdyledi. Hasan Ozel
7'de

EN FAZLA ORDU’DA KULLANILIYOR

Alman ilag devi Bayer'in, ‘Roundup’ isimli tarim ilacindaki ‘glifosat’in
kansere yol actig: iddiasiyla Amerika’da acilan davalardan feragat edenlere
11 milyar dolar 6deyecek olmasini degerlendiren Unye Ziraat Odasi Ziraat
Miihendisi Ibrahim Hakan Giin, Tiirkiye’da bu ilacin en fazla kullanildig
yerlerin basinda Ordu’nun geldigini belirterek ilacin kullanimin
yasaklanmasi gerektigini ifade etti. Kaan Ozel 7'de
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DAVALI ¢ T.C. Tanm ve Orman Bakanlsp , Ankara
KONUSU ¢ ABD gikigh, Bayer ﬁmw.!afamdan yutulan Monsanto isimii

Safilik  Orglitd'niin - glifosat  isiml kimyasal - maddenin kanserojen  olduduru
dejerlendirmes! sonucu Avrupa oda guvenlgl oloritesi olan EFSATn glitosat'm
“karderojen bir tehlike muhtemet dodi” fadesini bilerek Birlegmig Miletierin (htiyat
ikesine glire dodal olarak EFSA'y) dedil DSO'yL terci ederek Anayasamain 17., 56,,
45. maddelerini ve mevzuatemiz hatriatarak T.C. Tarm we Orman Bakanhrdan
anan tedbir kararlanme, lisanslanmin ve ruhsatnnin iptal edilmesing, pryasadan
toplatimasing, dretimde kullariminm yasakbnmasni talep eden idari basvurumuzs 60
QUK sire Igerisinde susuimas: sonucy 2577 5. idar Yarglama Usul Kanunu'na géire

piyasadan toplatémasing Gretimde  kullaneminn yasaklbinmasine talep eden idan
bagvuruma 60 glinkik sire Kensinde susulmag sonucu 2577 s, Idad Yarglama Usul
Kanunu'na gére red islemi okismaiia yasal 60 giin kgerisinde apacik hukuka aykinlik
tanod iKin ve lleride telafisi imkansiz zararlars Yol acacakidk dolapsla yinitmenn
Surduruimasing, Iptaline, durusma gund  verilmesine, yargilama giderernin ve
avukatlk MIH karsi tarafa yiikletimesine, tebligatienn memur elyle yapimasna

TEBLIG TARIHI @ Dilekcenin reddne ligkin karar 25/01/2019 tardhinde tebiy)
edimistir,






OLAYLAR 1

1-  Ben Senh Ozay; 46 yihk avukabm. Bugiine kadar, Bergama albn madeni
davalarnda Bergamaliarin avukatigei, dadlann, tagiann, hayvanlann, cigeklern,
nsanfann, kisaca tim yasamin avukatkdni yapmaya calistm. Izmir Barosu Kent ve
Cevre Komisyoru'nda, Tirkiye Cewre Avukatian Hareketi'nde yer aldim, Izmir'de
yagayan, cevre duyarihy olan bir avukatim, Basnda yer alan Morsanto firmasna ait
RoundUp isimb ilacn gerds)l gifosat etken maddesinin kanserojan niteldini, Avrupa
ve Amerika‘da bu ot Gidixici: lecn hastaliklara neden oldufunu, aleyhinde tazminat
davalan aglarak grketin rekor tazmmnatiara mahkum edikdiini, bu Grindn Torkiye'de
de Bzelikle narenciye slanlannda tercih edidijiné ancak kontrelsiiz gekilde dider tanm
rinlerne de uyguiandine Sgrenmen zerine Rio Saziesmes! uyann taraf olmamea
cayanarak idareyi ihtyat prensbini uygulbmaya koymas: ve Igit #aan Uretiminin ve
ithalatiren durduruiarak toplatémasini, yasaidanmasn talep ettim, Ben ki cevre avukat:
cimamin yannda sade bir vatandas olarak sebze-meyve akgveris yapan ve tiketen
bertysen, yand bu ilaca dofayh da olsa manuz kalmaktayz, Sadece ben defil, siz hakimber
o2 nsanane ve dodal olarak sebae meyve tiketiyorsunue, kelebek etkisine de blddging
varsayworum, Ozellide su svalar gindemde yer alan ve yargilanmakta olan bilim nsan
Bllent Sik'n beheettity (zere; calsmasing yer alan Kocaeli, Edime, Kirklarell, Tekirdad
il bu llerle karglastrmak Igin sacilen Antalyn'dan alnan gda drmeklednin ylxde
17,30nin a5in dizeyde pestisit, yanl tanmsal Oretimde kullanilan zehirll kimyasal
madde kahntis igerdidl, bu zehirli kimyasallann sadece tanm Orlinleriyle kalmayarak
lgme sularna da sudiy yéniinde iddialanm da endise ve agiyke takip etmekteyiz. Keza
bundara karg dnlem alinmas: hususunda da idareye bagvurumuzu ve davame hakh ve
Qerexi buluyoruz,

Kisaca tim bu saydidanm sonucunda dava elliyetimn bulunduuru dasaniyor,
ve bu agaman geglyorum. Buna radmen yered mahkemenin benim toprakse bir avakat
oiduQumu, ekim-bigm yapmadijimy, tanm ilag sshosindan stz konusu zehir dackann
dmatim diginmis olmah ki ; benim bu konumumu sorgular niyette oidudunu
diigiindiyoruz.

Bu nedenie annem Safiye Ozay'den, babam Osman Ozay'dan miras yokyla
intikal eden Manisa Ili Salihli dgesindeki ekte tapulardan gdziiken ckim alanlanna sahip
okdudumu sunarak davada ehiiyetimi tartgirken dejerlendirmanizi isterim.

Kaldi K benim 1 metrekare tarlam olmasa da, ot ekip bigmesam de fac
kufenmasam da davadaki eMiyetimi, llkenin bu kadar kapsaml zehirlenme tehdidine
karg hele bir svukat ofarak duyark bir yurttas clarak, Amerika ve Avrupedaki gelismelen
takip ederek, Tlrkiye'de biylesne kanser yofuniugdunu takip etmemesi disiniebiir

mi?

“Hukuk devieti, insan hakdanna saygr gésteren, bu haklan koruyucy, adaleth bir
Nukuf diizeni kurup sirdlrmekle kendisin yUkomiO sayan, Batdn etkinliklerde hukuka
ve Anayasaya wyan igem ve eylemleri badimaz  yargi denetimine badh olan dedet
demektir,” denfir.

Bu vesle e 2577 sayih yasanin 2. maddesini ve davaa olabilmeyi by badlamda
irdefeyecediz. HUMK 38, Maddest ve MK 8 ve 46. Maddeler yam adk yargiya
Qirmeyeceqge.

TOrkive Parlamentosu, 1562000 giindl 2577 sayh idan yarglama usull
yasasnn 2. maddesinde dedigiklik yapti, Habrlanrsa bu madde Mdn 6.1.1982
tarthinde, befenmediGmiz arayasanin gilgesinde yayimlandinda .. dari lemier



hakkinda ... iptalleri gin... MENFAATLER] JHLAL EDILENLER TARAFINDAN AGILAN
IPTAL DAVALARE " SEXLINDE [DI.

Sorva Corum CHP Milletvekill Astsubay /Avukat Cemalettin Sahin beyin tnergesi
fle macdeye *' DOGRUDAN MENFAATLERI JHLAL EDILENLER ™ kawrami sokulmaya
cakshmis idi.

10.6.1994 tarhinde ise " KISISEL HAKLART [HLAL EDILENLER " kavram
sokulabils, Ancak CEVRE, TARIHI VE KULTUREL DEGERLERIN KORUNMASE, IMAR
UYGULAMALAR] GIBI KAMU YARARINI YAXINDAN ILGILENDIREN HUSUSLAR HARIC
OLMAX UZERE, kigisel haktar: iNal edllenler tarafindan agitan iptal davalan  seklinde
OgU geniglerne kavram geld|,

21.09 1995 tariinde ise Danigtay'n Gndnden Anayasa mahkemesine gelen
Arayasaya aykinlk savi Uzerine, yiksek Mahkeme;
"- dava acabiimede, ceellikle dizenleyic tasarrufiara karg dava agimasnda sinrlama
vards.

-Yargi denetimi dignga birakima varde.
-hukuk devieti tkesine aykirkk vardr.
‘hak arama homyetine aykirkk vardir,
-1602 sayil Askeri yiksek [dere mahkemesi yasasndaki “menfaat flall yeterlidir®
kanvramindaki paraledlikten de kopulmustur.”
diyerek iptal etmig, hatta Gbar kurallar da uyguama olanadine yitird@inden maddeyi
wmdan iptal etmis ve yasa koyuouya bogiudu doidurmak (zere resmi gazeteds
yapmianmaktan baglayarak 3 ay sonra ylUrir(de girme karan vermisti,
Cok 2aman okiuu giti Torkiye Parlamentosu dedil 3 ay, 5 ay; 5 SeNe 0013 gegen
15.6,2000 tarihinde 4577 sayh yasann 5. maddes! lle andan  maddeyi U sellda
yeniden dizenlemistic;
“Idar ighemier hakkinda yetki, sekil,sebap, konu ve maksat ydnlerinden birl ke hukuka
zlunhdmmmdan Solay iptalleri ign menfaatieri il edilanler tarafindan acian Iptal
va n\l

TBMM * deki madde gerekgesi de aynen su sekilde yer almigr ; 2577 sanli
IYUK *nun idari dava tiirkerini ve idari yargi yetkisnin sinn ddzenieyen 2, Maddesinin
10.6.1934 tarihll ve 4001 say® kanunun 1, Maddesi e defisk (1) numarall fikrasinm
iptal davasini tacimim yapan (a) bends, iptal devas: aglabdmesi igin ™ kigisel hak inlali
" kogulunun aranmas: sebebivie Anayasaya aykn bulunarak idari slemiere karg dava
achiabilmesi ion kigsel hakion hial ediimesi kosuunun  getidlmes ile soyut, genal ve
gayn sahsi olan adzenleyicl tasaruflara kary yargr yolunun daralbldd ve darenin
dizenleyid  glemlerine  karg  uygulbmalanni  beklemeden  dava apimasir
gugiestrdiinden bu hikmin anayasaren 125, Maddesinin biring fikrasing ayanlk
clusturduiu gerekges ke Anayasa mahkememsince 21.9.1995 taritli ve E,1995/27 K,
1995/47 saph karan e iptal edilmistir. Bu karar, 10.4.1996 tarihll 22607 sadl Ressmil
Gazetecde yayimlanemg, yayimini izieyen 0 ay soara 10.7.1995 tarihinde yurlrige
Qrmigtr. Bu madde lle amlen bent Anayasa mahkemesnin iptal karannin gerekges
99z tnUnde bulundurularak yeniden dizenlenmis ve biylece iptal karan de ortaya gikan
bagluk dakdurulmugtur

Bu gerekgenin yasama ylninden doyurucu oimadi ackbr. Bunun etiisine
kepdacal dOstndlebiien ayn bir erk olsa da  yargry aslnakm.

Simdi bu durumda Yicel Caglar gibi yazariar geriye gidis, Noyan Oxkan gii
yazariar deriye gidis diye yorumiar yaptiklan iin, tarafimedan laf atémak stenen yer,



yargs orgaredir. Yargmin bu yasalar-madde deffsididgnde itihat- aniays kivrdmalanna
dkkat cokmek ictemekctayiz:

Cinku Cevre korume konusunda uusler aras! sozegmeler ve wusal hukuk
anlayrgnda Cumburbagkaning varana kader dedisiklikler, sivl hareketierin Raotszikleri
sonucy gevre tarthi ve kiiltlrel dedederi imar uyguiamalanna kargi agilan davalarda
yargiin Kizumsuz ke kapanmasi bekienebiird, Nitekim ayak izleri, seskeri baglamsbrr;

*DIKILI MEVKIINDE YAPILAN NAZIM PLAN VE UYGULAMA MAR PLANINA
KARST ODP Dikill parti tegkiistien actls davada yerel mahkeme, ehfiyet konusunu
asmasing, bilickiy Incelemes yapp  plan dedisikiidernnin bilimse! yinden hukuka
aoniidannm ortaya seriimesine ve ial kararna  rajmen Dangtay 6. Daresnce
1959/4365 E ve 2000/1058 K il ' FAALIYET KONUSU ITIBARIYLA SEHIRLESME VE
IMARLA ILGIST BULUNMAYAN PARTT ILCE TESKILATININ IMAR PLANI YAPILMASINA
ILISKIN ISLEME KARS] DAVA ACMASINDA MENFAATININ BULUNMADIGI,
DOLAYISIYLA DAVA ACMA EHLIVETININ OUMADIGT SONUCLINA VARILMISTIR.
oenilebiimigtir.

Yine lzmir Barosunun Lzmir Basmahene Eshot gara) alannin, ticaret merkez
olarak belrfenmesi yolundaki imar plan degisikiil karan fe uyguta ikigkin Lzmr
Edyiksehir Beledye BagkanhGnin Igeminin iptall icin actih davada, lzmir 1. idare
mahkemesi, 2000/402 E ve 2000/424 Klle bir muhalafet oyu de de olsa . . parsel

bagkankgnin imar plare yapidmas ya da dedisbak islemierine kars: dava aomasnda
menfaaty, dolansyla dava acma ehlivets bulunmamaktadse ™ diyebimistie,

Bursa Barosu baskanhinn Makine Mihendiser Odas Bursa Subesinin, Bursa
Serbest Muhasabed Mall Misavirler Odasvin, 7, Boige Eczaclar Odasnmn Bursa Dy
hekimier! odasirn Bayindirlik ve [skan bakanhna kars1 Bursa Orhangaz’ de fznik
GOl gevre dlizenin imar planinda tanmsal nitehgl korunacak alan- sulama alan ve wun
mesafelil koruma alaninda kalan tainmazin tanmsal sanayl amach  Cargill Nisasta
fabrikas alanina dénustirGimesi plan karanna karg boska kisi ve kuruluglars birikte
atklan davada Denigtay 6. D 1998/6071 E ve 20005507 K say #e “ardlan
kurulugiann  gérev alane de gl cimamas neden fe  davanin bu kisminn ehlpet
yoniinden reddine oy cokluQu ie karar verilebimistie.

Muhalefet oyu veren yargilor Bekir Aksoviu ve Faruk Oztikiin muhakefet
oylanry burays almadan gecemedix . “T.C anayasasnin 2. Maddesinde Turkiye
Cumhuriyetinin Hukik devieti okiufu bedrtilmektedie, Hukuk Devietnin agesi olan
idaranin eylem ve igemierinin hukuka wgunufu ve sonugta idarenin hukuka
badligrun yargsal denetimi iptal davalan yolu e sadlane,

Idart lemierin hukuka uygualgunun yarg yols de denetimini amaglayan ptal
davasinin Qirigiebilmesi in on kogulardan ofen " dava acma ehliyet! * iptal
tavasing konu karann nitelgine pore idari yarg) yerince  dederendiiimektadir.

Imar uyguamalan g kamu yaranm cok yakindan ligilendiren konularda bireylerin
dava hakkinin genis yorumanmas gerekmektedir,

e Imar plankarsin yergsal denetimi sirasinda belde sakinl olmak tiah|
dava  acma  ehliyetinin vardp igin  yeterll oidufu  Dalremizin sire gelen
ictihatianndandir,

Imar plani defigidigine iiskin davada kamy yaranmi koruma gdrev ve
yukOmICIOJ0 tasiyan bir mesek kurulugu olan Bursa barosu bagkanignn dava acma



enliyeti bukinduiu agk oidulundan karann ehliyvet yiniinden reddi yokindakl smina
bu nedenie kargrya.

Barolarm barcnun dava agma ehityetinin bulunmadi yollu Baskan Girblz
Onbiigin ve Acar Oltulu ve Sinan Yorikodlunun  feride  avukat oimalan halinde
savunma meslely yinonden bekuklarmda  kuflandiklan oylannin  yarhidn
Qarecekierni savundudumuzy  bidinyonz.

Cevre Hareket! Avukatianmin Kiiltr Bakanhi ve fzmb 1 Noks Kiiltlr ve tabiat
varlidanni korume Kurulu MOdin03ine karg actilan davada Darwgtay 6, 1994/812
E ve 1934/3914 K ) “davaalann ayni gevrede yasayan insantar olduklan gleetiimeksizin
sadece midkiyet llisksinden sz edierek davanin enliyet yonlinden reddine ilgkin idare
mahkemesi karannda Isabet yoktur * yolunda ictibat Oretmisgtir.

Halbukl Konak meypdaninda Gatena adh yaplanmeya karst Lzmir Blylksehir Bedediyes
bagkanhing kargt TMMOB vekili Av. Gilnay Ding” in ve  Cevre Hareketi Avikatiannm
ayn ayn actéden ve sonuca giden kesinlesen hikumler vardir,

Halbukl  Aliaga termik santralng &zin veren bakanfar Kurulu kararna karg
Yegller Partisinn ve de 1zmir Milietveldli Kemal Anadolun et dava hatirlanenaldir,

Halbukl Barolann  da nice agtl benzer davalarda, idari yargda,  ehliyete
takibnmadi bilindijl Uzere deradin Ege Palas otelinin yape yiksekliginn 1 metreden
9.80 metreye disrilmes! davasnda olduiu giti.,

Nato'nun  Tirkiye'de korusndnimek dzere askeri kuvvet istemire igeren
tekanlar Kuruly karanna karg agbiyme Danegtay 10, Daktesince 1990/4544 £ ve
1992/3569 K sayih  karannda oidudu gibl "Hukuk devietl esasinm tOm kurum ve
kurallan lle  yerlestrimesi, ilkede yasayan herkesin menfaat geredl olduundan
toplumun ve dolaysyts bireyin menfaating 2agefeyen hukuk devietl esaslanns  aykn
uygulamalara ilign islemiere karg bireylerin dave  agmakta menfaat Iligkisinn
bulunmadhdn stylemek mumkon dojildir, Ote yandan dava konusu bakanfar kuruk

Akkuyu  NUdeer santralinen anahtar teslim esasina giire komple temini #inin ikaleye
Gkarbimasna Askin igie karg agisn davada da Yore derneiderinin davan olabilme
ehlyetierinin tanndijine hateiatmalyen,

Cevre hareket! Avukatisnnn agbdi sayse davada  fdare mahkemelorini,
Darngtay'n ehbyet konusundakl aktii mesru menfaat var diyerek agtad: hatwlanrss,
Iderenin en kigik ber islemi bile islem ile iigisi clmayan kisier tarafindan dav konusy
clabllecektr, mahkemelerin dava yUkO artacakbr  idarcler dava tehaidi albnda
kalmamalidr  kayps: Be  son zamanlardaki kararlardaki tutuculugun agilmasi ki
bedanmeddimiz Anayasamian 35, Maddesindeki hak arama GrgurdOJo ost norm
olarak hatelanip genis yorumianarek, Prof Dr. Yddnm Uluerin ¥ herkese her tdrki
yonetsed igleme kargi dava agma olanalh tamnwsa makkemelerin dava selies altnda
kalacadi ananmames ve kantianmameg bir savdir " deyigini de anarak  s#o micadee
ecimesi gerektigini disindyorum,

Gergi bu yasanin bile heta, Barciann, Avukatiann, Milletvekiierinin bile gleine
batmaden pkabilmis okmasiny, padamentonun 3 parti ve do an bk 3 sahein etkisinde






oimassun tehikelerini géeminor dediim.  Yasa pkmadan ksa sire dnce Istanbulda
Hekinki Yurttaslar Derneginin bir panelinde bu yasa defiskignin gindamde clduiunu,
5 yildir yasa yoklugunu, bu yokiudun devaminm yon! yarglann bosluk doldurmasnn
mnﬂnd&mo&@mw&ﬂede%ﬂammbomnyasm%yada Ddyle
Charmasmin - mi?  hangisinl  savunmame gerektidind tarbsmaya agmstm, Yani
demokrasi meselesini.? Sonug alamamigtik, Ne var ki, mixadele miicadeindir, Eosa
gitmez. Bir gun gelr... diye makaleyl bitkirken 4467 sapl Avukatii yasas: 10 Mays
2001 tarihinde ylrirGde girmesin mi ? Ve 1. Maddesinde Avukat yargeun kurucu
ursurianndan bagmsa savunmays serbestce temsil eder ¥ yine dejisk 2. Madde de "
Avukathdn amacy; hukukl minassbetierin diizenlenmesini Per tirk) hukuki mesele ve
anlagmazliiann adakt ve hakkaniyete  uygun olarak coeOmienmesini ve hukuk
kuralannin tam clarak uygulanmasini heve derecede yarg: ceganian, hakemler, resmi
ve ozel kig kurul ve kurumlar nezdinde sajjlamakty .~ demez mi 7 Sizce bu hokOmler

Bakankktan talep dilekgem srasinda tek bagimaydim. Bir avukat olersk T.C.
Cesdetrnin sorumiu bakanhna Tordye insarmna ye dodasina zarar verici faaliyet
sordum. €0 gUn bekledim, Talebim reddediimis oldu. Aym gin avukatik biromu
Ziyarete galen, Bergamada atin maden Okanlmasna direnen iki iyl liden otan
Hamea Kural ve Tahsin Sezer'e aktardim, ttla ettier. B Giftgl olarak senin yaninda
davao clmak istiyoruz dediler, davaa sitununa onlan da yazdem ve davayr agbk,

Skz o ki kivfindin bakanlda Dagwurmachiane giverek, basvurmas gerekbigin
digindunuz. iz ayni kanaatte dedikz ama, onlan terk ediyorum. Bitin Tlrkiye'deki
C¥igilere, giftcl Grgiitlerine, sendikalara, Greticl kooperatifiesine haber verdim. Onlar da
wava girigimi baslatacaklardr.

beglangy yilannda her ne kadar tatlandnc, kafein, aspirn gibi insana ve naanlda
faydak okduju dissimiten Grinler Uretmis olsa da 1920'den itibaren insanhd ve gevreyi
tehdit eden kimyasal dretimierine baglamigtir, Sirket 1920 yanda PCB {poliklery bifenil)
Uretimine baslarmis olup PCB, Birkesmis Milletier Cavre Programe (LUNEP) Kinpasallar
8inmi tarafindan haarlanan ve Stokholm Stizesmesinde cevre ve insan safhina

yol agtdn piz dninde bulunduruduunda, Morsanto griketinn daha o ydards Insan
gigna ve ceweye yonelk ne densi beiyiic tehditlor oiusturacaliimn simvyalierini
vermeye baslackd ackur.



ansyaditan sonra Lyon Asliye Hukuk Mshkemesince Paul Frangoisin hastalinda
Morsanto’nun Lasso isimll tanm ilacmin yaydsdi 2ehirl gaziardan OtUr sorumiuiugu
bulunduizu tespit edile vo neticede Lasso isimii herbisit Avrupe‘da yasaklanmigtr, Aynca
k5a zaman Once ABD'de girlien, Dewayne Johnson rafindan Monsanta'nun Round
up ve RangerPro simi hesbisitierinin etken maddesi olan glifosat yUzinden kansere
yakalandid idkSasivla aglan Dewayne Johnson vs. Monsanto Isimll davada Tirkiye'de
de satlan Roundup ve Ranger Pro adh yabeni ot ilaclarmin kansere yol actyjin
bimesine radmen tiketiclern uyardmadijina hikmedilorek kansere yakalanan
Johnsona Gdenmek dzere 289 Miyon USD tzzminata karar veriimistir. Yapidan
Incelemeter neticesinde gifosabin besin yoluyla insanian da zehirleyebllecedl kansna
vardmigtir, Bunun Gzerine girket ve kimsayal Orlnlen aleyhinde yabano Glkelerde birbn
ardine verlen mahkeme karadan ve Qiderek zararban tartisilan glifosatin kulaomi;
Canya Sadik Orgito, EFSA, 1ARC (International Agency for Research on Cancer) gity
insan ve cevre adhia ctortelerini de bu kimsayasallarn ncelenmesi yolunda harekete
gesirmigtir, Ozefikle Dinya Sajlik Orgiitlinin kanserle iigili iMisas kurumu ofan 1ARC,
5t yaynladd: bir raporunda glifosat'n insanlar ion muhtemelen

etidsinin buluncdufiunu beiirtmigtir. Ancak Avrupa gida givenlii ctorites olan EFSA
glifosat igin ayre yil yaynlackd) calisma raporunda "xansercien bir tehlike muhtemed
oei” ifadesinl  kullanmisbr. Bu geliskili rapariar neticesinde cevre hukukuna hakm
olan, bir faaliyetin cevre aciendan clumsuz neticeler doduracats konusunda ciddi bir
gphenin var olmasi halinde bilimsel bir kantin ortaya kst beklenmeden onleyici
tedbirlerin ainmasn dngiren, Birlegmig Milletiorin hitiyat prensibi geredince dareye
bu hususta adnan Onlemieri, yapdan calismalan ve korulan ksitamaiann olup
olmadine sorma gerekdiifi duyulmustur,

4-  Tirkiye Cumhuriyeti Anayasasinin 90, Maddesd son firasinda yer alan “Usuliine
gore yururlige konuimuy milietierarast antlasmalar kanun hilkenindedir, Bunlar
hakkinda Anayasaya ayknlik iddias: lle Anayasa Mahkemesine bagvurudameaz, Usuline
gGre yorirkige kenulmus temel hak ve dagiri(klene fligkin melletieraras: antlagmalarla
kanunlarn ayni konuda farkl hikomler germes nedeniyle Qkabiecek uyusmazlidarda
milketieraras: antlasma hikimleri esas alinir.” hikmine gore ukemszin taraf oldudu
1579/Bem Avrupann Yaban Hayatinm ve Yasama Ortamlanm Xoruma Shalegmesi
(05.01.1584 tarih ve 84/7601 sanh Bakaniar Kurulu Xaran lle onaylanan) lle Avrupa
Konseyine dye devietler ve didger kabhmalar tarafindan yabanl flora ve faunann
worunmas: ve gelecek nesillers aktarémas: ilkesi banimsanmis, Keza 1992-BM-Rio
Deklarasyonunun | .maddesnde “Insanlar devam ettiriebile kallonma kaygianmn
merkezindedic. Doga lle uyumiu sadlih ve yarabor bir yosam hakking sahiptrier.” ve
15. nde "Cewvre KOrum icin & i yaklasim d euienn kend
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kullamlamayacaktir.” ilkeleri benimsenmistir. Yine R Xonferanas sonunda
sonunda imzalanan 3 sizlegmeden birl olan ve 21,11.1996 tarih ve 96/8857 sayil
Bakaniar Kuruki Karanyla onaylanan Biyolojik Cesitilik Sadesmesinin Onsdz kesmnda
“Biyolojik cestlilgin korunmasinn insanddn ortak sceuny cldugunun, biyologk gesitlitk
kaybinn veya Goemll Gigide azalmasinin nedeniering kaynadinda dnceden tahmin
etmenin, dnfemenin ve bu nedenierie mixadele etmenin yagamsal onem tagehifirn alb



cizllerek akit tarafann biyolodk cesitilgl mevout ve gelecekteks nesiler yaranna
korumays ve sOrdGridebilr bicimde kullanman kararlastrck balrtiimistie,

BM Rio Deklarasyonu'nun 15, maddesinde “Cewenin korunmas amaayla ihtivat
prensidl devietienn kapesites dodrdtusunda yaygin bir sekilde wyguianacakbr. Qddi
tehditlerin veya tamiri mdmkiin olmayan zararlarm bulunmas halinde, bilimsel
belisidik, dnlemlerin almmasimi ertefeyebilecek bie neden olarak  kullamiimahde.*
seklinge yer alan ve gevre hukukuna hakim ikelerden biri olarak kabu gSren (htiyat
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ongirmektedir. [htiyat ikeshin ortaya gkmasedaki en anemb etken bilimsel
belirsidiktr, Elde kesin bir delil bulunmadigindan dolayr cevreye zararl
oldugu ispatianana kadar bir faaliyetin zararsiz oldugunu kabul etmek,
cevrenin korunmasi konusunda alnmasi gereken tedbirler bakimimdan cidd)
bir engel tegkil edecektir, COnky bir faalyetin ya da maddenn gevieve zarar
cidudunun ispatianmasindan sonra tedbir aknmas, bu konuda geg kalmmeg olmas
sonucunu dedurabilecektir, Thtiyat ilkesi, bilimsel belirsizligin Intiyatia risk
arasinda bir tercih yapimasini gerektirdigl hallerde devreye girmekte,
bilimsel belirsizligin getirdigl riskin yiiksek oldugu ve zarar tehdidinin
giderilmez oldugu durumlarda, cevresel deferlere dncelik tanmarak
cevresel riski olusturan faallyetiere stz konusu zarar ortaya glkmadan énce
engel olunmasini amaclamaktadir, ihtyat ilkes bu badlamda, blimsel belicsizik
olgusunun cevreyt korumak g gifgimierde  bultnmamanin bir gerskeesi olarak
kullanmasinin &nine gegmeyt amaclmaktadir. Dinya salik otoritelernin glifosata
liskin birbirini tamamlamayan agklamalan ve hatta celisen ifadederi; Bitiyat prensity
kapsaminda  dederlendirmeye  tabl  tutuimabdir, Thtwat prensibé Qe  Gedine
buundurdmadan tatbik edilecek iglemler gen diniisii mimkln cimayan zararlare
yasanmasing, tanm lle wjrasan Ciftg yurttaganmain ve dolayiayla fadanan 2irai
Qidalarla beslenen yurttaglarm sadlik tehdidi altinda yagamasina sebep olacaktr.

2709 saph Tirklye Cumhwiyeti Anayasaseun “Kisinin Haklan ve Odevier”
baghkl Ikincl bilOmdnde yer alan 17. maddesi uyarmnca; herkes, yasama, maddi ve
manevi varliami koruma ve gelistirme hakkina sahiptir. Yine Turkiye
Cumburiyet! Anayasassun  “Sosyal ve Exonomik Haklar ve Odevier” baghkl Grina
bAlimOntn 56, maddesnin itk iki fikrasnda da: tim yurttaglar icin saghkh ve
diizenll bir cevrede yasama hakk: taninarak, cevreyl gelistirmek, cevre sadign
m;uien;ak ve gevre kirlenmesinl dnlemek amaoyla deviete ve vatandaglara cdey
yuklanmisti,

5996 sayl Veteriner Hizmetlerl, Bitki Saghds, Gida Ve Yem Kanunu'nun
tanemlar kenar baghkh 3, Maddesinde yer aan “3)Bakanhk:Tanm we Kiyigler|
Bakarhgru.. ifade eder.” ve “Bitle Koruma Uriinderi lle Zival Micadele Aot ve
Maonalerinin Onayi, Uretiml ve Sahidinin Sorumluuidan, Toptan ve Perakende Satig,
Tarstime ve Uygulanmas:” baghkl) fonci bilemande yer alan "Eitki keruma Urilnierd ile
il miOcadele alet ve makinelerinin onays ve Gretimi® yan bashkh 18, maddesnin 3.
fikrasi uyannca "Bakanhk, insan, hayvan, bitki ve cevreye olan olumsuz etkileri
sebebiyle, bazi maddelerin  bitki  koruma (rlinleri  iiretiminde



kullandmalarini, tiim bitkilere ya da belli bir bitki grubuna uygulanmalarin
yasaklayabilir, kisitlayabilir ya da kullammina ancak belli esaslara bagh
olarak izin verebilir.” denlimek suretiyle T.C. Tanm ve Orman Bakanhdr'n ilgili
eonirier SN U
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Aynca Tanm ve Koyiglerl Bakankdrmin 12 Haziran 2009 tarihli, 27256 sayi
Resmi Gazete'de yayimianan "Bitki Koruma Urlinlerinin Regeteli Satis Usul Ve
Esaslan Haklonda Yonetmelik” uyannca "Regetell Satis Zorunhuludu® kenar baglics
5. maddesinde “"Bakanhkca ruhsatiandinlan tiim bitki koruma Griinleri, bu
Yonetmelik hukiimler| uyannca receteli satslir,” ve "Bkl koruma Grinini satan
bartlerin sorumiulukian” kenar bashkl 14, maddesinde “Bayiler recetesiz bitki
koruma Griind_satamazlar,” hokmd ngirilerek Tanm ve Orman Bakanldi'oin
rhsat verdi)l ziral Hlaclann regetesiz satlamayaced dizenlenmisse de etken

At 2 £l s LTI ALl
uygulanabilir durumdadur, 80 ise insan ign kanserojen olan glifasat maddesinin
degarce vixudumuza nifuz edebilecedi anlamina gaimektedi,

Kaldi ka Tanm ve ve Orman Bakankd'nin, 09.04.2015 tarihinde resmi sitesinden
(brttps:/Awann tarimannan.cov. i/ Say falae/ Detay ssp 20geld = 61&Liste = Ba
snAcilamalar) yapmis oldulu "Ghphosate Hakknda Basn Aoklamas’ metninde
“Halen Insan ve cevre sl agiundan saoncal bulunarak Avrupa Briinde veya
oeigmiy Ukelerde yasaklanan hichir akt¥ maddenin dlkemizde kullanimng misasade
edimemektedic. Bu yonlyle donyada yasaklanan aktif madde (Tkemizde de anrda
yassidanmaktadic. Avrupa Brlijinde kullaremmdan kaldirfan 180 aktif maddenin
Ulkemizde de kullanime sonlandnimistir,” ifadesi yer almaktadr. i

4 W R IT POV ¢ : ! -\ . ; TR0 NS4
medir? Ay agiklamada yer alan “Kanser vakatannin ve bu vakatardaki arign Bitki
Koruma Urlnlerine baffanmas: hususu bikmsel temeliere dayanmamaktadir.” Hades!
ise "glifosat insan igin muhtemel kanserciendr” tespitinde bulunan Dinya Sadhk
Orgiitiindin kanserle igif htisas kurumu ofen JARC'YN bilimesd tespatierini  hige
saymaktadir, Agklamann devaminda “Bitki Koruma Urinlkernin tavsiesine Uygun
olardk kullardmasi gerekmektedr. Bitki Keruma OrUnlernin Snenlen doxda ve
zmaninda uygulanmamas, uygulaycsimin maske, eldiven, czme, tulum ve QBdik giti
manziyeti azalta Gnlemiler almamasi durumunda, Insan, bitki ve cewe sajhl
agandan risk olusturmaktade.” denmisse de {
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Dolapsnta; sosyal bir hufouk devieti olan cumhuriyetimizin;  yurttaghnna
saflomakla Qivevl oldudu saljlikh ve dengell bir cevrayi korumak we kirkenmesni



dnlemeide temel amacrin; “ekolo)ik” dengeyl korumak ve kollamak oidudu ve yasa
koyuounun kirketicisi alarak da gordii nsanlann faaliyetienning insaniann yannds
bagka hayvenlar ve bitkilarden olugan dijer canblann saghjinn, dolaysiyla varliianrn
ve devamlikdannin, korunmas oloufu ve bu cergevede kalkinma hedeflerl yaninda,
Cevrenin korunmas ve  kirlenmemesi amaciyla, ekonomik faaliyet ve Gretim
metotiannda ehverigh teknoloji ve yontemienn secilmes ve uyguianmas |lkesinin
ongdrllcOfd agkur.

5- Glfosat temell Orlnfer, dinyann en sk kullandan herbisitieri olup, sadece
gedalann Gretiminde gedil, park ve bahgeler gibl kamusal alantarda da kullandmaktadir,
Etken maddesi glfosat olan bu herbisit driln guan Oretilen GDO% gudalanin yakiasik
%80'nde ot ilac clarak kullardmaktadr. Her ne kadar Tanm ve Orman Bakanh),
09.04.2015 tarhinde resmi sitesinden yapmes oldudu “Giyphosate Hakknda Basin
Agiklamasi” metninde glifosat etken maddesinin toprakta pargalanma sliresnl 10-15
gun olarak dngirse dani yapidan glncel aragbrmalar glfosatin yan denrinin 2 #a 197
Q01 arasnda dedistini ortaya koymakta ve bu siire iinde tanm Oriindne de buiasarak
kalnt Dirakmaktade. Glifosat etken maddesi tanm driinlerinin yapsina
gecmekte, yer alti sularina sizarak, bu tanim Urlnleriyle beslenen ve yer alt)
sulanm kullanan hayvanlara ve insanlars niifuz ederek nihai olarak bitkisel
ve hayvansal gudalaria beslenen insan vicudunda birikmektedir, Ayrica
buharlasabilen bir herbisit olan bu ilacn en bilylik zaran da ilaci uygulayan
Giftci ve tanm iscilerine yoneliktir, Yapulime arestemalter sonuourda herhangi bir
receteye tabi tutulmaksizin kuflandan bu zararh ot ilacmin, RoundUp ismb by
kimyasabn, Glkemizde de basta turunggiler, zeytin, bajd, elma ve findk bahgslerinde
olmak lzere soya, kanola, meir ve pamuk gibil tanm Grimlerinde de oidukca yaygm
olarak  kullanddiire;  kimi  ciftginin  sadece arazikinin  etrafindaki yabanil otian
temizemek Kin kullandidrn ancak ¢ofiu ciftclerin tanm Urlinlerini ekmaden dnce
tarlasnin tamammna ve en az iki defa yiksek doddarda faglama yaptding neticade bu
facm sy kaynaklarma yaknhding Iligkin kubamimi, uygulama esnasinda oftcllern ve
tanm Golerinn aacal onlemler, Taan uygulanmas: ve bitkisel hastaliklarka kimyasal
mocadeleye Iligkin herhangl bir yonerge veys denetim bulunmadhdm égrenmemiz
Uzerine idareyl bu maksatla wyarmak Ion ... ... taribinge yazmis cidudum dilekce lie
Monsanto isimli girket tarafindan iretilen ve etken maddesi glifosat isimli
kanserojen olan zirai ilaglann lisanslanmin _ve ruhsatianinm iptalini,

Ande kulianiimas: AsaKipnm: ep ettim,

Avrupa’daki birgok (ke etken maddes glifosat olan ziral llaclarn ruhsat
surelerinin  uzatimamas: yonands micadele veriken, Ulkemizde bu durumun
girmezden Qelinmesi, ziral #aglara diskin mevzuabin yetersizigl bir yana, var olan
mevauatn ve evrensel ikelerin uygulanmamasy, blimsel standartiann gz arcs edimesi
gifasatin kansercjeniignin reddedilerek sistematik zehic nitefigindz olan by tanm
llagennn yasaklanmamas: aym zamanda garevherin yasal gdreviern| de kitiye
kulanmas: anlamina gelmekteds.

6 Yukands saymis oldudum gerck ulusiararas hukisun bir birey olerak tarafima
tanad, gerekse i hukukumuz ve Anayasamian bz yurtiaglara vermis oldu)u haklere
dayanarak idareye yaptdemiz basviury neticesinge: insan saghina ve gevreye zararh
cldudu bu dendl gz Sniinde oldudu halde glifosat etken maddel tanm faclanmn, inthyst



prensiti geregince derhal midahale edilerek geredinin yapdmas: gerektid| halde, dare
tarafindan sUkit edierek cevapse birakilmigbr,

HUKUKSAL NEDENLER :Anayasa ve dgill mevzuat

DELILLER tEk bedgeler
SONUG:
Yukanda agklanan nadenlerie;

ABD gikigh, Bayer firmas tarafindan yutulan Monsanto kimli firmanm Grettidy
drai Bxclann kanserojen etiklert ylzlnden zarar garenlerin actd)i 1-15.000 olumiy
sonuclanan yiklo tazminata mahkim eodilen davalar dolayswyla Danya Sedhk
Crgiatii'nin gifosat iimli kimyasal maddenin kanserojen odujunu dederlendrmesi
sonucy Avrupa gida giivenlig otoritesi olan EFSA'min glifosat’in “kanserojen bir tehlike
muntemel dedil” Ifadesini bierek Birkesmis Milletierin intiyat fkesine give dogal clarak
EFSA'y defiil DSO'yi terch ederek Anayassmain 17, S6., 45. maddelerini ve
mevzuatimezi hatriatarak T.C. Tanm we Orman Bakankdrndan alnan tedbis kararianm,
lissnsann ve ruhsatlannn iptal edimesini, piyasadan toplatilimazire, Uretimde
kutanmiren yasakdanmasin talep eden idart basvirumuza 60 Qginlik ire igersinde
susulmast sonucu 2577 s, 1dari Yargiama Usul Kanunu'na giire red ilemi clusmakia
yasal 60 gin Igerisinde apack hukuka aykinik taguchip Icin ve deride telafisl Imkansiz
zarariara yol acacakhik dolaysyfa yurutmenin durdurulmasing, ptaline diskin yarg)
yoluna bagvurmanm dzerine Ankara 13, [dare Mahkemesi tarafindan verilen 2018/2382
E., 2019/9 K. numarad 07/01/2019 tarhli dikekge ret karanndaki i ayn dava agésin,
davaalar menfaatierini kantiasinlar kilikk gerekcell karara gtre kanuna wygun olarak
yeniden bagvuru hakkime kullanarak, T.C. Tanm ve Orman Bakanhg/ndan alinan techir
kararrn, lisanslannn ve ruhsatianmin iptal edilmesnl, plyasadan toplatimasm,
Uretimde kullanimine yasaklanmasi talep eden idari begvuruma 60 gonlik sire
ierisinde susulmas sonucu 2577 s, idar Yarglama Usul Kanunu'na gére red slems
Clugmekda yasal 60 gan igersinde apagk hukuka aykirfik tanpckd) icin ve ileride tolafisl
imkansiz 2ararlara yol acacakilik dolaysyla ylrGtmenin durdundmasna, iptaline,
durugma gonu verilmesine, yargilama giderlerinin ve avukatik dcretinin kars tarafa
yukletimesne, tetligatiann memur eliyfe yapimasing karar verémesini sayglanmezla



9.2.Pulat GAGO 18:47 (4
dakika 6nce)

Alici: ben

Herkesin saglikli bir cevrede saglikli yasama istegini kargilamak siyasi kadronun
mecburiyetidir.ticari kaygilar veya sair iligkiler nedeniyle,ulkemiz tarim topraklarina
kalici zarar vermesi nedeniyle dlinyaca zarari kabul edilen zehirli ilaglara gegit
vermemesi icin muhterem yéneticileri dava yolu ile uyaran avukat dost ve
kardeslerimizi hem kutluyor hem destekliyoruz.

Cevre ve dogayl koruma dernegi adina
Pulat huseyin Gago. Aydogan Hepdemirgil
Bagkan. Bagkan yard.

iPhone’umdan gonderildi

9.3.Monsanto firmasinca kullanilan ve zehirli ,kanserojen
bir madde oldugu kanitlanan glifosat isimli kanserojen
madde barindiran ilaglari Turkiye dahil bir cok Ulkede
kullanildigini ,

Gn Kutusu

Senih Ozay <avsenih@gmail.com> 16:34 (0
dakika once)

Alici: ben

Monsanto firmasinca kullanilan ve zehirli ,kanserojen bir madde oldugu kanitlanan
glifosat isimli kanserojen madde barindiran ilaglari Turkiye dahil bir gcok tulkede
kullanildigini ,

bu ilaélarla

sadece bizi degil, basta topragi, arilar ,kuslar olmak tzere tium canlilari zehirliyor
olmasi kabul edilir bir durum dedgildir.

Buca Kent Konseyi olarak saglikli yagsam hakkimizi savunmak en temel insan
hakkidir.Bu anlamlda s6z konusu firmanin ruhsatini iptal ettiren ve bu ilacin
kullanimindan kaynaklanan zararlarin telafisi igin hukuk mtcadelesi veren Av.Senih
Ozay'in yaninda ve destegindeyiz.

Biz 6lumu degdil yagsami savunuyoruz.

Av.MurlUvet Suatoglu Balcilar

Buca Kent Konseyi Bagkani

9.4.Erhan sen <erhansen35@gmail.com> 4 Ekim 2020 16:03
Alici: "avsenih@gmail.com" <avsenih@gmail.com>

Monsanto Firmasinin Urettigi Roundop adli ot ilacini babam arazisinde sirekli kullaniyordu ilacin
araziye atilmasinda babama bende yardim ediyordum. 2012 yilinda Babamin cildinde ylz



kisminda bir yara ¢ikti yarayi o tarihte kiigtik bir operasyon la Buca Seyfi Demirsoy hastanesinde
aldirdik ve yaradan patolojiye parga gonderildi daha sonra babam rahatsizlanarak ayni hastaneye
kaldirildi ve sonuglar gelmeden vefat etti.

Yaptigim arastirmalar neticesinde ilacin etkin maddesi Glinfosatin Diinya saglik 6érguti tarafindan
ylzde ylz kansorejen etki yaptigini basindan 6grendim ve babamin vefatindan sonra elimde
kalan ilaglari arazimde kullanmadim.

izmir Barosu Avukatlarindan Senih Ozay'in ilag firmasina karsi actiyi davayi kazanmasi gok
Onemli bir gelisme,

Ben Buca Cift¢i Mallari Koruma Meclis Baskani olarak, Ciftcilerimize bu ilaci ve bu ilacin igindeki
ayni etkin maddeler bulunan ilaglari kendi sagliklari, cevre sagliklari ve tim insanlarin saghklari
agisindan kullanmamalarini tavsiye ediyor ve istiyorum.

Elimdeki bu ilaglar nasil imha edilir onuda bilmiyorum, topraga atip gémemiyorum ilgililerden bu
konuda da destek vermesinide bekliyorum.

Erhan Sen 05373576935

9.5.
4 Ekim 2020 16:08

Erhan kardes

Sevgiler saygilar

Bu bildiriminizi yarin basina da gésterebilirmiyim? Magdurlar Amerika’'ya kadar ses edecekler
basladi demek tizere?!!

4 Eki 2020 Paz, saat 16:03 tarihinde Erhan sen <erhansen35@gmail.com> sunu yazdi:

Fransiz ¢iftgi Monsantoya karsi ot dldiiriicii ilacla ilgili olarak yaptig1 yasal savasi kazandi.

Paul Francois 2004 yilinda maruz kaldigi ot ilact kazasindan/olayindan ugradigi zarari
Monsanto firmasindan istemekteydi.

Alman kimyasal devi Bayer Fransiz ¢ift¢cinin saghigimi ciddi bir sekilde etkileyen ot ilaci
olayindan sonra yasal miicadeleyi kaybetti.

Paul Francois Monsanto’nun {irlinlerinden Lasso isimli kimyasali kazara teneffiis ettigi i¢in
norolojik problemlerle karsilasti.

Eski bir Amerikan firmasi olan Monsanto simdi Alman Bayer firmasinin yan kurulusudur.

Monsanto firmast iriinleri olan ot ilacinin gilivenlik tedbirleri konusunda yeterli
olamadiklarindan Paul Francois’nin avukatlar1 firmayla miicadele ettiler.

Ciftgt Paul Francois bu ilact ilk kez 2004’te kullandiginda hafiza kaybi, bas agrilari,
bayilmalarla karsilagsmis ve birka¢ kez hastaneye kaldirilmis. Doktorlar 6lmek {izere oldugunu
sOylemisler.

Carsamba giinii verilen karar, Paul’un tazminat almasinin yolunu agabilir. Onun avukat grubu
2007’den beri 1milyon eurodan daha fazla tazminat talep etmektedirler.

Monsantonun sahibi Bayer su anda kendi biinyesinde kararimi goriismektedir ve firma “ot
oldiirticii ilaglar diizgiin bir sekilde kullanildiginda insana zarar vermemektedir” seklinde
aciklama yapmustir.


mailto:erhansen35@gmail.com

Fransa’da Anti Pestisit grubu bu tarihi karar1 sevingle karsiladi. Bu agikladi ifadede Cok uluslu
zirai kimyasal devi Alman Bayer en sonunda bu cesur ¢iftgide zarar yaratan kimyasal hakkinda
sorumlu bulundu.

Alman kimyasal devi Bayer Amerikan Monsantoyu 2018 yilinda 53 milyar Euro(63 milyar
dolar)’la biinyesine katti. Bu Amerikan firmasina karsi Amerika’dayken glifosat isimli bir ot
ilacinin kansere neden oldugu gerekgesiyle bir cok dava agilmis.

Kararin giivenilir oldugunu belirten Bayer 9 milyar Euro veya 11 milyar dolar 6deyerek
problemi ¢6zmeye ¢aligiyor.

Bu meshur Bayer’in yeni satin aldigi Monsanto firmasinin otlara karsi diye zehir denen ilacin kanser
yaptigindan bahisle Amerikali bay JOnsonun davasi ile baslayan ¢ikis hukuk dava icin benim de
ANKARA idare mahkemesinde davamin siirdiigiinii biliyorsunuz. Durusmasi oldu. Dava bitti karar

yaziliyor. Ama Firmanin bu asamada da Urkerek dosyaya dilekgeler soktugunu biliniz.

Bende bari Am erikali arkadasin mahkeme kararini bulayim dedim.Amerikada Avukat Maya 86 sayfalik
karari yolladu.

Stajyer Avukat Sezin, Girisini terciime etti..

Simdi mahkemeye diyorum ki, tamamini terciimeye paramiz yok.. kararin tamamini tercime
isterseniz Bakanliga yaptirin..

AMA BAKIN ONCE AMERIKAN MAHKEMESI KARARINA... TURKIYENIN YARGICLARI DA VARDIR
HERHALDE...

9.6.

Davaci Dewayne (Lee) Johnson, bir okulda bahg¢ivan olarak calismakta ve ayni zamanda isi geregi davall
Monsanto Company tarafindan yapilan herbisitlerin de yogun bir kullanicisiydi.

Johnson, Monsanto'ya Ocak 2016 yilinda dava agmis ve Haziran 2018 yilinda durusma baslamistir.
Johnson, sirketin mutlak sorumlulugunu ve ihmalini ileri sirerek sirketin Urtnlerindeki 6limcdl
kanserojen maddeyi bildigini ancak tlketicileri stirekli kullanimdan kaynaklanabilecek ciddi saglik
tehlikeleri konusunda uyarmadigini iddia etmistir. Johnson ayrica kemoterapi, artan tibbi faturalar ve
fiziksel agrinin yani sira gelisen kansere bagli stres ve umutsuzluk dahil olmak lzere Hodgkin disi

lenfoma ile ilgili zararlarin kanitlarini da sunmustur.

Durusmada dava edilen ana sorunlar, Roundup Grlnlerinin Johnson'in hastaligina neden olup olmadigi
ve eger dyleyse, Monsanto'nun Urlnlerinin kanserojenliginden ne derece haberdar olduguna iliskindir.

Bazi uzmanlar da bu konularda ifade vermis ve durusma boyunca jiri, Monsanto'nun yillardir



Roundup’in ana bileseni olan glifosatin kansere neden olabilecegini bildigine ve Monsanto'nun bu

bilgileri halktan sakladigina dair kanitlari dinlemistir.

ifade vermenin ¢ogu, Diinya Saghk Orgiiti'niin siipheli kanser risklerini arastiran bir ajansi olan
Uluslararasi Kanser Arastirma Ajansi (IARC) tarafindan hazirlanan bir calismaya odaklanmistir.
Organizasyon, calismalari i¢in para almayan bagimsiz bilim insanlarindan olusmakta ve kansere olasi
bir baglantisi olan bilesikleri degerlendirmektedirler. Mart 2015'te ¢alisma grubu Uyeleri oybirligiyle

glifosati "muhtemelen insanlar igin kanserojen" olarak siniflandirmak igin oy kullanmistir.

Monsanto ise ABD Cevre Koruma Ajansi'ndan (EPA) olanlar da dahil olmak Gzere birgok g¢alismanin
glifosatin gilivenli oldugunu iddia ederek ve calisanlarinin da ifadesine basvurarak savunmasini

yapmistir.

Juri iki ginden fazla sireyle iddia ve savunmalari tartismis ve Johnson'in ¢ sorumluluk ihlalini iceren
iddialarinin hepsi hakkinda oybirligiyle lehine karar vermistir. Buna gore, Johnson’in kanserine esas
olarak Roundup’in neden oldugunu belirtmistir. Jiri ayrica Monsanto'nun mutlak sorumlulugu ve
ihmali nedeniyle tiketicileri Roundup'in saglk tehlikeleri konusunda uyarmadigini ve sirketin
Grlnlerinin asiri derecede tehlikeli oldugunu bilmesi gerektigine hiikmetmistir. Dava sonucunda Jiiri,
Monsanto'nun drinlerindeki potansiyel tehlikeler konusunda yeterince uyarida bulunmama ve
Urlnlerinde tasarim hatasi olmasi nedenleriyle yaklasik 39,3 milyon dolar hukuki tazminat ve 250
milyon dolar da cezai tazminata hikmetmistir. Kisaca dava Monsanto’nun herbisitlerinin givenli
oldugu yonindeki gorisiine karsi gikmakta ve sirketin tehlikeleri bildigini ya da bilmesi gerektigini ve
bunlari diizenleyicilerden ve halktan gizledigini iddia etmektedir. Karar 10 Agustos 2018'de agiklanmis
olup 18 Eylul 2018 tarihinde, Monsanto yargigtan karari bozmasini, yeni bir durusma emri vermesini
ve tazminati azaltmasini talep ederek davalinin Roundup’in Hodgkin disi lenfomaya neden oldugu
iddialarini destekleyecek kanit eksikligine isaret etmis ve Johnson'in cezai tazminat alma hakkina sahip
olmadigini iddia etmistir.

Mahkeme, gecici kararini kabul etmemeye karar vermis ve Monsanto’nun cezai tazminat konusuna
iliskin durusma sonrasi taleplerini de reddetmistir. Mahkeme, Johnson’in sirketin kot niyetli
davrandigini acik ve ikna edici kanitlarla kanitladigi sonucuna varmistir. Ayrica, mahkeme, jlrinin,
Monsanto’nun, Hodgkin disi lenfoma ile olasi bir baglantiya ragmen Roundup Grinlerini pazarlamaya
devam etme kararinin, cezai tazminat icin kurumsal bir kéti niyet olusturdugunu tespit ettigi sonucuna

varmistir.



Monsanto’nun 6nergelerine iliskin bir durusma 10 Ekim 2018’de yapilmistir. 22 Ekim 2018’de de yargic,
jarinin kararini onamis olsa da cezai tazminati 250 milyon dolardan 39 milyon dolara distrerek nihai

kararda toplam tazminati 78.5 milyon dolar olarak belirlemistir.

Yargic kararinda; cezanin ¢ok yiiksek oldugunu ve tazminat hiikkmu ile cezanin eslesebilmesi icin yargi
usullinde izin verilen maksimum dizeye indirilmesi gerektigini belirtmistir. Johnson ve avukatlari,
yargi¢c kararina katilmadiklarini, ancak Johnson'in yasami igin nihai bir ¢d6ziime ulasabilmesi igin

anlasmayi kabul edeceklerini belirtmislerdir.

Bunun lizerine, Monsanto temyizde bulunmus ve Johnson da cezai tazminatlarin azaltiimasina itiraz

etmek icin capraz temyizde bulunmustur.

Temyiz asamasinda, temyiz eden Monsanto, Johnson'in sorumlulugu kanitlayamadigini, yetersiz
kanitin jirinin nedensellik konusundaki bulgularini destekledigini ve Johnson’in dava nedenlerinin her

durumda federal yasalar tarafindan islem UstilinlGgline tabi tutuldugunu savunmustur.

Buna gore temyiz nedenleri tizerinde ayri ayri tartismalar yapilmistir. Monsanto’nun tehlikeyi bildigi ya
da bilmesi gerektigine iliskin iddia hususunda Juri Gyeleri;

(1) Monsanto'nun Roundup drilnlerini Gretmesini, dagitmasini veya satmasini, bu dava nedeni
konusunda Johnson'in lehine bulmustur;

(2) Granlerin "Uretimi, dagitimi ve satisi sirasinda bilim camiasinda genel olarak kabul edilen bilimsel
ve tibbi bilgiler 1s1ginda bilinen veya bilinebilir” tehlikeye iliskin potansiyel riskler vardi;

(3) potansiyel riskler, tirtinler kullanildiginda (veya amaglanan ya da makul bir sekilde 6ngérulebilir bir
sekilde kotiiye kullanildiginda) 6nemli bir tehlike arz etti;

(4) siradan tiketiciler potansiyel riskleri fark etmeleri mimkin degildi;
(5) Monsanto, potansiyel riskler konusunda yeterince uyari yapmamistir;
(6) Johnson zarar gérmds; ve

)

(7) Yeterli uyari olmamasi Johnson’un zarar gérmesine neden olan 6nemli bir faktordr.

Monsanto, jlrinin ikinci unsur olan potansiyel risklerin bilindigi ve yedinci unsur olan uyari eksikliginin

Johnson'in zararina neden oldugu bulgularina itiraz etmistir.

Buna goére; birden ¢cok mahkeme "bilinen veya bilinebilir" standardini ifade etmistir: "Mutlak

sorumluluk kurallari, bir davacinin, tGretim ve dagitim sirasinda genel olarak kabul géormis ve hakim



olan en iyi bilimsel ve tibbi bilginin 1s518inda bilinen veya bilinebilir belirli bir risk konusunda yalnizca
davalinin yeterince uyarmadigini kanitlamasini gerektirir."

"Potansiyel risk, buyuk olasilikla mevcut veya gercege doniisebilen bir risktir, blyik olasilikla tehlikeli

olma ihtimali olan bir Griin "her durumda" veya "muhtemelen" tehlikeli olacaktir." (Valentine v.

Baxter Healthcare Corp. (1999) 68 Cal.App.4th 1467, 1483, fns. omitted.)

Komite, bir riskin genel olarak ilgili bilim camiasinda gegerli olarak kabul edildigine ve mevcut en iyi
bilimi temsil ettiginde, riskin bilinebilir oldugunu sdylemenin yeterli olduguna inanmaktadir.
Monsanto, Johnson'in kanitlarinin standardin bu formilasyonunu karsilamada yetersiz kaldigini

savunmustur.

Monsanto’nun arglimani; bazi ¢alismalar glifosat ve Hodgkin disi lenfoma ile baglantili olsalar bile,
sadece bir “azinlik gbristini” ifade ettikleri icin bunun bir uyarida bulunma sorumlulugu dogurmadigi
yonindedir. Sirket, bir kanser riskinin bilinmedigini veya "oybirligiyle saglanan bilimsel fikir birligine
dayanarak" bilinemedigini savunmustur. Mahkeme, yasal bir mesele olarak Monsanto'nun,
calismalarin kalitesiyle ilgili herhangi bir degerlendirmeyi géz ardi ederek, kanser baglantisinin
¢ogunlugu mu vyoksa azinligi mi temsil ettigine iliskin asiri vurgu yaptigini didstinmektedir.
Monsanto'nun "olasi bir baglantinin "spekiilatif, varsayimsal veya kesin olmayan" bir riskle iliskili
olmasi halinde herhangi bir uyarma yukimluligu yoktu. (Finn - GD Searle & Co., supra, 35 Cal.3d, s.
701.) Ancak “potansiyel riskler ve yan etkiler konusunda uyarmak”, yani “biyik olasilikla var olan”

"gercege donlisebilir” riskler konusunda uyarida bulunmak Monsanto’nun sorumluluguydu.

Mahkeme; bilinen veya bilinebilir bir risk konusunda uyari yapmama ve makul 6zen standardini
olusturan uyarilari yapmama endistri capinda bir uygulama oldugu icin kendi testi, bilimsel
topluluktaki digerlerininkine aykiri bir sonug gosterdigi icin Monsanto sorumluluktan kagamaz seklinde
ifade ederek karari ihmal iceren bir uyari hatasi olarak onaylamistir.

Monsanto, tasarim hatasindan dogan sorumluluguna iliskin iddialari da temyiz etmistir. JUri Gyeleri ise
(1) siradan bir tiiketicinin Roundup Griinleri hakkinda makul minimum givenlik beklentileri icerisinde
olabilecegine olusturabilecegi,

(2) Roundup drtnlerinin, kullanildiginda (veya makul oOlciide kotiye kullanildiginda) siradan bir
tiiketicinin bekledigi kadar glivenli bir performans gosteremedigi sonucuna varmis ve (3) Roundup

Urlnlerinin tasariminin, Johnson'a zarar veren 6nemli bir faktér oldugunu belirtmistir.



Monsanto ise jirinin bulgularinin kanitlarla desteklenmedigini iddia etmek yerine, bu tasarim hatasinin
"yanlis anlasildigini” savunmustur.

Buna karsilik mahkeme, gecmis mahkeme kararlarindan 6rnekler sunarak tasarim hatasindan dogan
sorumluluga aciklik getirmeye calismistir. Bunlardan biri “Uriin tasariminin, triin makul 6lciide ve
ongorilebilir bir sekilde kullanilirken yaralanmaya neden olmasi halinde tretici sorumludur” seklindeki
karar 6rnegidir (Soule - General Motors Corp. (1994) 8 Cal. 4th 548, 560 (Soule). Buna gore; yiiksek
mahkeme, ilk derece mahkemesinin, Johnson'in tiiketici beklentileri teorisiyle dava agmasina izin

vermekte hata yapmadigina hiikmetmistir.

Bunun disinda Monsanto, 6nemli bir nedensellik kaniti olmadigi igcin kararin tersine ¢evrilmesi
gerektigini iddia etmistir. Bununla ilgili olarak, Johnson'in Roundup Grinlerinin yaralanmasina neden
olan 6nemli bir faktor oldugunu gésterme yikiinii karsilayamadigini iddia etmistir. Buna karsilik Yiiksek
Mahkeme, 6nemli kanitlarin, jarinin "Roundup drinlerinin Johnson'in Hodgkin disi lenfomasina neden

olan 6nemli bir faktor oldugu bulgusunu desteklemistir.

Federal Yasanin, Johnson’in Dava Nedenlerine Ustiinliik Tanima iddiasina iliskin olarak da Yiiksek
Mahkeme, Johnson’in tiiketici beklentileri testine dayanan tasarim hatasi iddiasinin Monsanto
tarafindan 6nlenmedigi ve jlrinin sorumluluk belirlemesini desteklemek icin bagimsiz bir temel

sagladigi sonucuna varmistir.

Ayrica Yuksek Mahkeme; gelecekteki maddi olmayan zararlar igin hikmin tamaminin kanitlarla
desteklenmedigine iliskin olarak da degerlendirmelerde bulunmustur. Buna gore; Yiksek Mahkeme
kanitlarin Johnson’in acisi ve gektigi aci i¢in yilda 1 milyon dolarlik olan hikmi destekledigine
hikmetmistir. Johnson'in 2018 yazindaki durusma zamanina kadar ¢ektigi aci icin 4 milyon dolar
almaya hak kazandigl konusunda bir anlasmazlik olmadigi da belirtilmistir. Kanitlar, Johnson'in bu
durusmadan sonra omrinin yaklasik iki yil kaldigini géstermesine ragmen, Haziran 2020’de so6zli
durusmayi temsil ederken Johnson hala yasiyordu. Mahkeme, gelecekte katlanmasi beklenen iki yillik
acticin hilkkm 2 milyon dolara dastirmek yerine, 4 milyon dolarin bu sartlar altinda uygun bir hiilkiim
oldugu sonucuna varmistir. Jirinin toplam maddi olmayan tazminat hikmi{ de bu nedenle geri
cevrilmis ve 8 milyon dolara (ge¢miste 4 milyon dolarlik maddi olmayan zararlar, arti 4 milyon dolarlik
gelecekteki maddi olmayan zarar), arti diger telafi edici zararlar verilerek ekonomik durumu telafi

etmek icin toplamda 10,253,209,32 dolarlik bir azaltilmis hiikiimle sonuglanmistir.

Johson cezai tazminat hususunda hak sahibi olsa da cezai tazminatin gelecekteki maddi olmayan

zararlarin azaltilmasiyla orantili olacak sekilde azaltilmasi gerektigine iliskin olarak Yiksek Mahkeme;



jurinin kararinin Johnson i¢in en uygun sekilde gorilmesi gerektigini belirterek Monsanto’nun hiikme
itirazini reddetmistir.

Johnson’in karsi temyizinde mahkemenin hiikmi disirmemesi gerektigini savunarak nihai cezai
tazminata da itiraz etmistir. Yiksek Mahkeme ise ilk derece mahkemesi ile hemfikir oldugunu
belirtmistir. Gerekce olarak da dnemli kanitlarin cezai tazminata hikmedilmesini desteklese de, bu
davanin gerceklerine goére bir indirimin uygun oldugu ve gelecekteki maddi olmayan tazminat
kararlarinin azaltilmasi gerektigi sonucuna varildigl icin, cezai tazminat hiikminiin de azaltiimasi

gerektigi sonucuna varilmistir.

Yiksek Mahkeme; A155940'ta, Johnson’in gelecekteki maddi olmayan hukuki tazminatlarina iliskin
karar tersine gevrilmistir. Jirinin gelecekteki maddi olmayan hukuki tazminat karari 4 milyon dolara
duslirilmis ve tazminat olarak toplamda 10,253,209,32 ABD dolar tutarinda bir azalma ile dava
sonuclanmistir. Karar, cezai tazminat &denmesini 10.253.209.32 S 'a dustrmek icin ayrica
degistirilmistir.

A156706'da, siparis verme maliyetleri onaylanmistir.

Temyizde her iki taraf kendi masraflarini karsilayacaktir.

Gergek ve Prosedirel Arka Plan

A. Roundup Uriinleri
Rounup Uriini ilk kez 1976 yilinda marketlerde satilmaya baslanmis olup icindeki bilesenlerden bazilari
Avrupa llkelerinin bir kisminda yasaklanmis ve glisofat bileseni hakkinda da 1997 ile 1999 arasinda
kansere yol agabilecek mutasyonlara neden olma olasiligini ifade eden dort adet makale yayinlanmistir.
O sirada Monsanto igin ¢alisan bir toksikolog, bu ¢alismalarin glifosatin genotoksisitesiyle ilgili "mevcut
sonuglarla" tutarsiz oldugunu belirtti ve galismalarin "yeni bir bulguyu" temsil ettikleri igin "dikkat
edilmesi gerektigine" inandigini belirtmistir. Monsanto, dort ¢alismayl goézden gegirmek igin bir
genotoksisite uzmanina danismis ve Subat 1999'da uzman, hem glifosat hem de Roundup icin olasi bir
genotoksik etkiye dair kanit oldugunu bildirmistir. Uzman sonuc¢ta Monsanto icin Ui¢ rapor yazmis ve
daha fazla test yapilmasini tavsiye etmistir. Nihayetinde bazi ek testler yapilmasina ragmen, taraflar
bunun kapsamina ve yeterliligine itiraz etmistir. Monsanto da glifosatin givenli oldugu yoniinde sirekli

olarak kendini savunmustur.
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KONU . Monsanto Gida ve Tarim Ticaret Ltd. Sti.’nin durusma

sonrasinda sunmus oldugu agiklamalar ve beyanlara iliskin cevaplarimizdir.

ACIKLAMALAR

1.

Monsanto Gida ve Tarim Ticaret Ltd. Sti. Vekili Av. Koray So6git’iin durugsma
sonrasi beyanlar1 neticesinde tarafimca cevap vermek gerekli olmustur. Ciinkii
yapilan agiklamalar gerek tercih edilen zaman gerekse niteligi agisindan; aleyhlerine
olusabilecek kanaati kirmaya yonelik olmakla birlikte salt kendi c¢ikarlarin
gozettiklerini, ¢cevreye ve insanlara verebilecekleri zararlar1 g6z ard ettiklerini aleni
olarak ortaya koymaktadir.

Davay1 hatirlayalim; Monsanto firmasi yillardir diinya insanina zarar verdigi iddia
edilen bir firma midir? Evet. Daha yeni Bayer firmas1 Monsanto firmasini satin
alarak sorumluluga ortak olmus mudur? Evet. Diinya tarimcilarinin ayrik otu gibi
giiya zararh bitkileri elle, kiirekle temizlemek yerine bu zehir ad1 verilen tehlikeli
ilagla temizlemeleri duygu ve diisiincesi ile hasar, zarar, kanser baslamis midir?
Evet. Amerika’da Johnson diye bir adam bir okulun bahg¢ivani kanser oldugundan
bahisle firmay1 konuyu mahkemeye tasimis midir? Evet. Mahkemeden ¢ok ytiksek
milyon dolar tazminat karar1 almig midir? Evet. Ornek teskil ederek 11.000 kisi dava
acmis midir? Evet. Firma lirkmiis ve pazarlikla %70°1 ile sulh olmaya ge¢mis midir?




Evet. Bu 6rnek diinyada duyulunca Tiirkiye’de de yaygin kullanimi dolayisiyla bir
avukat kiicliciik miras toprak par¢am var ama sart degil Tirkiye Cumhuriyeti,
Bakanlig1 bu tehlikeli ilacin dosyasini Oniine alsin, ruhsati gozden gecirsin,
toplatmay1 diislinsiin diye tutturmustur. Mahkemeniz Bakanliktan ve firmadan ve
iiniversitelerden ve odalardan vs. bilgiler ¢cekmeye calismistir. Sonugta Ankara’da
durugma yapilmis, heyet karar verilmek iizere ¢ekilmistir. Covid-19 miicadelesi
yiiziinden karar gecikmektedir. Firma rlizgardan tirkmiis simdi mahkemeye
savunma sunmustur.

Bu konuda bilimsel tespitleri %100 zararli oldugunu sdylemesi gerekiyormus gibi
bir savunma tutturmus goziikiiyorlar halbuki insana ve dogaya zarar tespitinde
Birlesmis Milletlerin Ihtiyat lkesi bilimsel tartismali konularda degil %100 %1
zararli olmasi halinin yetecegi hukuksal olarak dngoriilmiistiir. Yoksa EPA bizden
yana, yok IARC sizden yana, yok Hacettepe Universitesi bizden yana, Veterinerlik
Fakiiltesi sizden yana; Tiirkiye’de ¢ok bilimsel arastirma yokmus da Avrupa Birligi
kararsizmis da Amerika erken zarar1 ¢akmis da, bir taraf insan ve doga diyor diger
taraf sermaye sirketler diyorsa, yok glifosat ugucu nitelikte veya topraga baglanir
nitelikte degilmis de yok ila¢ recetesini okusalar bir sey olmazmis da ama ilacin
recetesi de yokmus ki, zaten piyasada tek kanser sacan da kendileri degilmis ki; yok
Arjantin’de zarar olurmus da Tiirkiye’de olmazmis, Vietnam -Vietnam’da savas
gazilerine milyonlarca sirket 6demesi- neden bu ise karistiriliyormus, Greenpeace
raporuna dayanilir mi1 hi¢? Avrupa’da 12.000 bilimsel zarar yok diyen makale
oldugunu sdyliiyorlar biz ise 12.001 zararli makale oldugunu sdyliiyoruz. TURK
YARGICI BUNLARI GORMEYECEK DiYE BIR SEY YOK!

Oncelikle sizlerin de bildigi gibi yasam hakk1 bir biitiindiir ve her insan bu hakka
sahip dogar. Hukuk kurallariin hizmet ettigi en 6nemli amaglardan biri de yasam
hakkinin korunmasidir. Bahsetmek gerekir ki dogrudan veya dolayl olarak pek ¢ok
sekilde insan yasamina miidahale edilmesi miimkiindiir. Kimi miidahalelerde keskin
hizl1 bir neticelenme ortaya ¢ikarirken kimi miidahaleler ise hayati elem ve 1stirap
dolu bir siirece ¢cevirmektedir. Cesitli ongoriiler ve bir takim dnleme faaliyetleriyle
stireci degistirmek miimkiinken bunun yerine insanligin ¢ikarlara hizmet etme
icgiidiisiine yenik diisiip nasil da bir baskasinin hayatina gasp edebildigini
izleyebiliyoruz.

Tarim gegmisten bugline toplumuzda biiyiik bir yer kaplamis ve biiylik dnem
arzetmistir. Ancak bugiine kadar hep {lretime bakilmis {reticiyi kimse
diisinmemistir. Ailelerimizi, komsularimizi, dostlarimizi diisiinelim. Muhakkak ¢ok
yakinimizda veya belki de kendi gegmisimizde tarrm kendine yer edinmistir. Iste
diislinlin liretmeye cabalarken bir yandan da topraginiza zehir sagmaktasiniz. Bu
sadece topragi degil sizi ve sizinle beraber {irlinlerinizin ulastig1 pek ¢ok kisiyi de
beraberinde etkileyecektir. iste bu zehir; Glifosat. Diinya ¢apinda tarrm alaninda
yaygin olarak kullanilan herbisitin etken maddedir. Tarimla ugrasan pek ¢ok insanin
hayatinda muhakkak yer edinmistir. Sabah yaptiginiz kahvaltida yediginiz ekmekte
siz, o ekmegin hammaddesini iiretirken de ¢iftei. ..

Uluslararas1 Kanser Arastirmalar1 Ajansi(IARC)’nin 2015 yilinda yaptig1 calismada
glifosatt 2A grubunda smiflandirmistir. 2A grubu “olma ihtimali olmama
thtimalinden daha yiiksek olan” kategorisini ifade etmektedir. Yani insanlarda sinirh
da olsa kanserojenlige yonelik kanitlarin bulundugu ve ayni zamanda deney



hayvanlarinda da yeterli derecede kanserojenlik kanitinin bulundugu gruptur. Bu
kategorinin ayn1 zamanda, “insanlarda kanserojenlige dair sinirli kanit oldugunda ve
ajanin kansere nasil neden olduguna dair gili¢li veriler oldugunda da”
kullanilabilecegi bu ¢alismada belirtilmistir. Takdir edersiniz ki degerlendirme s6z
konusu oldugunda bile olmama ihtimaline iddiaya girmeye cesaret edilemeyecek bir
konudur. Ancak insan hayatina etki eden bdylesine ciddi bir mevzuda bile kar
amaciyla hareket etmekten vazgecmeyip olaylara toz pembe bakilmaktadir.

Global bir salginla yiizlestigimiz su giinlerde her bireyin durup birka¢ dakika
diistinmesi gerekmektedir. Bilim-kurgu filmlerinden bir sahneyi andiran bu
zamanlara gelmek kimilerimiz igin ihtimal dahilinde degil neredeyse imkansiz
goriiliiyordu. Sonugta teknolojinin ve bilimin akil almaz seviyelere ulastigi bir
donemde yasiyorduk degil mi? Ama bakiniz simdi hepimiz bu sahnenin tam
merkezinde ve ne yapacagimizi bilemez haldeyiz. Oysa aldigimiz bir nefes kadar,
dokundugumuz bir nesne kadar uzagiz sadece tehlikeye. IARC tarafindan yapilan
caligmada saptanan insanlarda kanserojenlige dair sinirli kanitlar da glifosatin
zararsiz degil zararli oldugunun isaretidir aslinda. Doniip baktiginiz zaman kiiciik
bir ihtimalin olmas1 bile yasami tehlikeye sokacak nitelikteyse, orada ihtimalin
yiizdesi degil yarattigi/yaratacagi tehlike 6nem arz edecektir.

Amerika Birlesik Devletleri’nde verilen “Dewayne Johnson v. Monsanto” karari
bizim i¢in bu konuda bir 6rnek teskil etmektedir. S6z konusu davada mahkeme,
davali sirketin trettigi herbisitlerin yogun kullanicis1 olan Johnson’in kanserine
Roundup’in sebep oldugu; ayrica Monsanto’nun, tiiketicileri saglik tehlikeleri
konusunda uyarmadigi ve sirketin iirlinlerinin asir1 derecede tehlikeli oldugunu
bilmesi gerektigi konularia hiikmetmistir. Her ne kadar hukuk sistemlerimiz farkl
da olsa, etken madde, olusan zarar ve 6ziinde insan hayatina etki eden unsur aynidir.
Bir yanda verilmis boyle bir yargi karar1 bulunurken bunu gérmezden gelip s6z
konusu maddelerin olumsuz hi¢bir yan1 olmadigina inanmak vicdanlh bir yaklasim
degildir.

Amerika’dan bu anilan mahkeme kararini getirttik. Ekte Ingilizcesini sunuyoruz.
Muhterem Yargiglardan birinin Ingilizce bilmesi halinde ¢ok rahat olunacagini
distinliyoruz. Hatta bu yolda Amerikan Mahkemesi hiikmiinlin giris ve sonug
boltiimiinii terciime ettirip ekte onu da sunduk. Ancak Mahkeme kararin tamaminin
terclimesine ihtiyag¢ duyarsa olanaklari yiiksek olan Bakanlik ile ekonomik giicii cok
yiiksek olan sirketten ya da adli yardimdan faydalanma karar1 verebilir.

Giliniimiize kadar yapilan arastirmalarda glifosatin tamamen zararsiz bir madde
oldugu kanitlanamamis aksine; kanserojenlige dair sinirli da olsa kanitlar elde
edilmis, gozlerde ve ciltte tahrislere sebebiyet verdiginin tespiti yapilmistir. Bu da
glifosatin hi¢ de bahsedildigi gibi masum olmadigin1 gosterir niteliktedir. Bu sebeple
var olan bu siiphe neticesinde insan sagligini tehlikeye atmak ve bunu siirdiirmek
uygun olmayacaktir.

Sonug olarak davali Bakanligin talep dogrultusunda bu meseleye, dosyaya 6nem
vererek ruhsati gbzden gecirmeye, internet iizerinden satis1 geri ¢ektigi gibi
prospektiis, recete, ruhsat geri alinmasi, toplatma ve hatta kanser tespitleri
arastirmasina gegirten bir yargi karar1 vermek boynunuzun borcudur.



SONUC : Sonug olarak davalhh Bakanhgin talep dogrultusunda
bu meseleye, dosyaya 6nem vererek ruhsati gozden gecirmeye, internet iizerinden
satis1 geri cektigi gibi prospektiis, recete, ruhsat geri alinmasi, toplatma ve hatta
kanser tespitleri arastirmasina gecirten bir yargi karar1 vermek tekrarliyoruz
boynunuzun borcudur.

Senih Ozay

9.7.

T.C. ANKARA 18. IDARE MAHKEMESI ESAS NO : 2019/321 KARAR NO : 2020/1257 UYAP Bilisim
Sistemindeki bu dokiimana http://vatandas.uyap.gov.tr adresinden OqpTtHf - MlyV3KO - 2E6Fvr/ -
RV4olk= ile erisebilirsiniz. DAVACI : Senih OZAY VEKILLERi : Av. Aysel TANSU 31. Sok. No:18/11
Bahgelievler Cankaya/ANKARA Av. Hazar Can KIPCAK -UETS[15374-73452-60685] Av. Mehmet
SECILMIS -UETS[16134-31385-70460] Av. Mahmut Fevzi OZLUER -UETS[16276-72766-52805] DAVALI :
Tarim Ve Orman Bakanhg Cankaya/ANKARA VEKILi : Hukuk Misaviri AYNUR YILMAZ - Ayni yerde
MUDAHIL(DAVALI) : Monsanto Gida Ve Tarim Ticaret Limited Sirketi (Davali) VEKILLERI : Av. ismail
Gokhan ESIN -UETS[16462-64567-36226] Av. Meri¢c TUNC, Av. Sadi OZ, Av. Nisa Nildan DILAVER Ebulula
Mardin Cad. Gil Sk. No:2 Maya Park Tower 2 Akatlar Besiktas/ISTANBUL Av. Koray SOGUT -
UETS[16996-99982-79664] DAVANIN OZETi : Davaci tarafindan, Monsanto isimli sirket tarafindan
Uretilen ve glifosat isimli kanserojen madde barindirdig iddia olunan ilaglarin lisanslarinin ve
ruhsatlarinin iptal edilmesi, piyasadan toplatiimasi glifosat isimli kimyasal maddenin tarim ilaglarinin
Uretiminde kullanilmasinin yasaklanmasi talebiyle davali idareye yapilan basvurunun zimnen reddine
iliskin islemin iptali talep edilmektedir. SAVUNMANIN OZETi : Usul yéniinden; herhangi bir irade
acitklamasi icermeyen, bireylerin hukuki durumlarini etkilemeyen, hukuk dizeninde herhangi bir
degisiklige yol agmayan, zimnen reddin, icrai netilegi olan bir islem olmadigi, davanin ehliyet yoniinden
reddi gerektigi, idari islem niteliginin yargi karari verilemeyecegi, esas yoniinden ise; insan, bitki, cevre
yaban hayati, dogal denge, toplum ve halk saghgi konusunda fevkalade duyarli oldugu, Avrupa Birligi
miiktesebati ¢ercevesinde yayimlanan raporlarda olumsuz etkileri tespit edilenler hakkinda (lke ve
kamu yarari gozetilerek 183 aktif madde ile ilgili yasaklama karari alindigi, ABD Cevre Koruma
Ajansi(EPA)'nin risk degerlendirme raporunda Glyphosate icin kanserojen olma ihtimalinin
bulunmadigl sonucuna varildigl, s6z konusu aktif madde ile ilgili Glkemiz kosullari dikkate alinarak
yeniden degerlendirme yapilabilecegi belirtilerek davanin reddi gerektigi savunulmaktadir. MUDAHIL
BEYANININ OZETi: Davacinin hukuki menfaati bulunmadigi, Glifosat iceren bitki koruyucularin, Avrupa
Birligi tlkeleri de dahil olmak lizere tim diinyada bircok tilkede ruhsatli sekilde satildigi, davacinin, s6z
konusu kisilerin ilaglari kullanip kullanmadigini, kullanirken belirtilen talimatlara uyup uymadigini
ispatlayamadigl ve buna iliskin hicbir somut delil sunamadig, glifosat etken maddesinin ve tescilli
glifosat bazh Griinlerin glvenilir oldugunun, bircok kiresel saglik kurulusu tarafindan kabul edildigi, doz
ayari ve kullanim talimatina uyularak kullanilmalari gereginin, sadece tarim ilaglarinin degil, tiim
Urlnlerin dogasinda bulunan bir gereklilik oldugu, Diinya capinda onde gelen saglik kuruluslarinin,
glifosat etken maddesinin glivenli oldugu konusunda rapor yayinladigi, IARC'nin dizenleyici kurul
olmadigl, bagimsiz bir arastirma yapmadigi, Glifosat etken maddesinin ve Uretilen glifosat bazli
Urlinlerin kanserojen olmadigi ve kullanim talimatina uygun kullanildiginda giivenle kullanabilecegi
sonucuna varan 800G askin T.C. ANKARA 18. IDARE MAHKEMESI ESAS NO : 2019/321 KARAR NO :
2020/1257 UYAP Bilisim Sistemindeki bu dokiimana http://vatandas.uyap.gov.tr adresinden OgpTtHf
- MIyV3KO - 2E6Fvr/ - RV4olk= ile erisebilirsiniz. bilimsel calisma yapildigi ve bu calismalarin ABD ve
Avrupa Birligi’'ndeki ruhsatlandirma siiregleri gercevesinde saglik kuruluslarina sunuldugu, EFSA ve EPA



glifosati ve glifosat etken maddesini icerir bitki koruyuculari oldukg¢a kapsamli ve rutin olarak 40 yil
askin bir stiredir denetledigi, bltln bu denetimler ve arastirmalarin, glifosatin ve glifosat icerikli bitki
koruyucularin, kullanim talimatina uygun kullanilmasi halinde gilivenli oldugunu destekledigi, dava
edilen idari islemin ve glifosat etken maddesine ruhsat verilmesine iliskin idari islemin yetki, sekil,
sebep, amag ve konu unsurlari bakimindan hukuka uygun oldugu belirtilerek davanin reddi gerektigi
savunulmaktadir. TURK MILLETi ADINA Karar veren Ankara 18. idare Mahkemesi'nce, durusma igin
onceden belirlenerek taraflara duyurulan 10/07/2020 tarihinde yapilan durusmaya davaci vekili
Av.Aysel TANSU ve Av.Mahmut Fevzi OZLUER'in, davali idare vekili Av.Aynur YILMAZ'In ve midabhil
Monsanto Gida ve Tarim Ticaret Ltd. Sti. Vekilleri Av. Sadi OZ, Av.Nisa Nildan DILAVER, Meri¢ TUNC'un
geldigi gorilerek taraflara usulline uygun s6z verilip aciklamalari dinlenildikten sonra durusmaya son
verilerek, dava dosyasl incelenip, usule yonelik itirazlar yerinde gérilmeyerek isin geregi gorisildi:
Ciftciler Sendikasi'nin 10/07/2020 tarihinde verdigi dilekce ile davaci yaninda muidahil olma isteginin,
basvuru harci yatiriilmadan durusma glini verilen dilekge ile talep edildigi gorildigiinden reddine karar
verilmistir. Dava; glifosat isimli kanserojen madde barindirdigi iddia olunan ilaglarin lisanslarinin ve
ruhsatlarinin iptal edilmesi, piyasadan toplatilmasi glifosat isimli kimyasal maddenin tarim ilaglarinin
Gretiminde kullanilmasinin yasaklanmasi talebiyle davali idareye yapilan basvurunun zimnen reddine
iliskin islemin iptali istemiyle agilmistir. Tlrkiye Cumhuriyeti Anayasasinin, "Saglk hizmetleri ve
¢evrenin korunmasi baslkli 56.maddesinde; "Herkes, saglikli ve dengeli bir cevrede yasama hakkina
sahiptir. Cevreyi gelistirmek, cevre saghgini korumak ve cevre kirlenmesini dnlemek Devletin ve
vatandaslarin 6devidir. Devlet, herkesin hayatini, beden ve ruh saghgi icinde sirdiirmesini saglamak;
insan ve madde giliclinde tasarruf ve verimi artirarak, isbirligini gerceklestirmek amaciyla saglik
kuruluslarini tek elden planlayip hizmet vermesini diizenler. Devlet, bu goérevini kamu ve 6zel
kesimlerdeki saglk ve sosyal kurumlarindan yararlanarak, onlari denetleyerek yerine getirir." 5996
saylli Veteriner Hizmetleri, Bitki Saghgi, Gida ve Yem Kanununun Tanimlar baslikli 3. maddesinde; "Bitki
koruma Urlini: Kullaniciya farkl formlarda sunulan, bitki ve bitkisel Grinleri zararl organizmalara karsi
koruyan veya bu organizmalarin etkilerini dnleyen, bitki besleme amacli olanlar disinda bitki gelisimini
etkileyen, koruyuculara iliskin 6zel bir diizenleme kapsaminda bulunmayan ancak bitkisel Grinleri
koruyucu olarak kullanilan, bitki ve bitki kisimlarinin istenmeyen gelismelerini kontrol eden veya
Onleyen, istenmeyen bitkileri yok eden, bir veya daha fazla aktif maddeyi veya aktif madde, siner;ji
yaratan veya glivenilirligi artiran maddeler gibi bilesenleri iceren preparatlari; Risk: Saglk tzerinde
olumsuz etki yaratma ihtimali bulunan tehlike ile siddeti arasindaki fonksiyonel iliskiyi," hilkmine, 15.
maddesinde; "(8)Zararli organizma micadelesinde kullanilacak faydali organizmalari (retenler,
ithalatini yapanlar, piyasaya arz edenler ve kullananlar Bakanlikga belirlenen esaslara uymak
zorundadir." hiikmiine, 18. maddesinde; "(3)Bakanlik, insan, hayvan, bitki ve ¢evreye olan olumsuz
etkileri sebebiyle, bazi maddelerin bitki koruma Urinleri Gretiminde kullanilmalarini, tiim bitkilere ya
da belli bir bitki grubuna uygulanmalarini yasaklayabilir, kisitlayabilir ya da kullanimina ancak belli
esaslara bagl olarak izin verebilir.... (7)Bitki koruma Urtnleri, ziraat mihendisleri, kimya miihendisleri
veya kimyagerlerin sorumlulugunda Uretilir. Bu Urlnlerin kalite kontroll, Bakanlik tarafindan uygun
gorilen laboratuvarlarda bu fikrada belirtilen meslek mensuplari tarafindan yapilir." hilkkmiine, T.C.
ANKARA 18. IDARE MAHKEMESI ESAS NO : 2019/321 KARAR NO : 2020/1257 UYAP Bilisim Sistemindeki
bu dokiimana http://vatandas.uyap.gov.tr adresinden OgpTtHf - MlyV3KO - 2E6Fvr/ - RV4olk= ile
erisebilirsiniz. 26.maddesinde; "(1)Gida, yem ve bitki saghg: ile ilgili islemlerde, insan sagligi ve
yasaminin azami dlzeyde korunmasinin saglanabilmesi icin, risk analizine dayaniimasi
zorunludur....(2)Bagimsiz, tarafsiz, seffaf ve bilimsel esaslara gére risk degerlendirmesi yapmak Uzere;
arastirma kurumlari, arastirma enstittleri, Universitelerin konu ile ilgili fakiltelerinin temsilcileri ile
gerektiginde diger uzman kisilerin katilabilecegi, konularina goére risk degerlendirme komisyonlari
olusturulur. Komisyonlarin yapacagl risk degerlendirme sonuglari tavsiye niteligindedir. Bu
komisyonlarin sekretaryasini yilriitmek Uzere Bakanlik¢a risk degerlendirme birimi kurulur. Risk



degerlendirme birimi ulusal ve uluslararasi benzeri kuruluslarla isbirligi yapabilir. (5)Elde edilen
bilgilerin degerlendirilmesi sonucunda, herhangi bir gida veya yemin insan ve hayvan saghg izerinde
zararh bir etkisinin olmasi ihtimali belirmesine ragmen, bilimsel belirsizliklerin devam etmesi
durumunda, kapsamli bir risk degerlendirmesine imkan saglayacak daha fazla bilimsel veri elde
edilinceye kadar, Bakanlik gecici olarak Uretimin durdurulmasi, piyasaya arz, tiiketimi engelleme,
toplatma ve benzeri ihtiyati tedbirlere basvurabilir. ilgililerin, Bakanhgin belirledigi ihtiyati tedbirlere
uymasl zorunludur." hilkkmiine, yer verilmistir. Dava dosyasinin incelenmesinden, Monsanto isimli
sirket tarafindan Uretilen ve glifosat isimli kanserojen madde barindirdigl iddia olunan ilaglarin
lisanslarinin ve ruhsatlarinin iptal edilmesi, piyasadan toplatiimasi glifosat isimli kimyasal maddenin
tarim ilaglarinin Gretiminde kullanilmasinin yasaklanmasi talebiyle davali idareye yapilan basvurunun
zimnen reddine iliskin islemin iptali istemiyle bakilmakta olan davanin acildigl anlasiimaktadir. Dava
konusu olayda, Mahkememizin 14/02/2020 tarihli ara karari ile daval idareden, Ankara Universitesi
Ziraat Fakiltesinden ve Veterinerlik Fakiltesinden, Ziraat Odalari Birliginden, Ziraat Miihendisleri
Odasindan, Tibbi Onkoloji Derneginden(TTOD), Hacettepe Universitesi Eczacilik Fakiltesinden, tarim
sektoériinde kullanilan zirai ilaglar igerisindeki glifosat isimli maddenin insan, hayvan, bitki ve dogaya
zararlari konusunda yapilan ¢alismalarinin bulunup bulunmadigi ile bu konuda yapilan arastirmalara ve
diinyada bu konuda yapilan arastirmalara iliskin bilgi ve belgelerin gonderilmesinin istendigi, Tarim ve
Orman Bakanhg, Gida ve Kontrol Genel MudurlGgi'niin 12/03/2020 tarihli ara karar cevabinda;
"...dava konusu aktif madde veya karisimlarini iceren bitki koruma trtnleri Glkemizde ruhsath olup,
halihazirda Avrupa Birliginde oldugu gibi Gilkemizde de bazi bitki veya bitkisel Griinlere arz olan yabanci
otlara karsi kullanilmaktadir. Zikredilen aktif maddenin kullanimiyla ilgili Avrupa Birligince herhangi bir
yasaklama bugn itibariyle s6z konusu olmayip ve yine bugin itibari ile Avrupa Birligi Veri Tabaninda
15/12/2022 tarihine kadar onayli bir aktif madde olarak yer almaktadir." seklinde géris bildirdigi,
Ankara Universitesi, Veterinerlik Fakiiltesi Klinik Oncesi Bilimler Béliimi, Farmakoloji ve Toksikoloji
Anabilim Dali'nin 12/03/2020 tarihli yazisinda; "....Veteriner Fakuiltesinde glinimuze kadar adi gecen
Urdnle ilgili herhangi bir ¢alisma yapilmadigi, diinyanin pek gok llkesindeki bagimsiz arastirmacilarin
ve degerlendirme kuruluslarinin yapmis oldugu c¢alismalarda; Glifosat isimli kimyasal maddenin 1974
yillindan itibaren tarimsal Uriinlerin Uretiminde zararli ve istenmeyen otlarin kontrolii amaciyla
kullanilan genis etki spektrumlu organik fosforlu yapida bir herbisit oldugu(Herbisit:cali yabanci ot,
rakip ve istenmeyen agaclar gibi vejetasyonun bliylimesi, kontrolii veya oldirilmesi i¢in kullanilan
madde), Glifosat, biyosidal etkisini bakteri, mantar ve bitkiler gibi organizmalarda folatlar ve aromatik
asitlerin (fenilalanin, tirozin ve triptofan) sentezlenmesini saglayan metabolik yolu engelleyerek
gosterdigi, bu yolun, bitkiler ve bir¢cok mikroorganizmada savunma sistemi ile ilgili aromatik
aminoasitlerin ve sekonder bilesiklerin iretimi igin gerekli gerekli oldugu, bu metabolik yolun, insan ve
hayvanlar gibi memelilerde bulunmadigindan gerekli duyulan bu elzem aminoasitlerin diyetle birlikte
disaridan alinmasi gerektigi, hayvanlarda bu yolun olmamasi nedeniyle memeli, amfibiler(hem karada
hem suda yasayan hayvanlar) ve reptiller(strlingenler) gibi hayvanlarda akut glifosat zehirlenmesine
pek rastlanmadigi, bununla birlikte, ortalama akut oldirici dozlar, farkl tasit maddelerle hazirlanan
T.C. ANKARA 18. IDARE MAHKEMESi ESAS NO : 2019/321 KARAR NO : 2020/1257 UYAP Bilisim
Sistemindeki bu dokiimana http://vatandas.uyap.gov.tr adresinden OqpTtHf - MIyV3KO - 2E6Fvr/ -
RV4dolk= ile erisebilirsiniz. formilasyonlara gore olduk¢a degisken oldugu, POEA igeren
formilasyonlarin, diger formilasyonlara gore daha o6ldirict oldugu, en zehirli formulasyonlarin
olduricu dozlarinin, tiire 6zgl olarak degiskenlik gosterdigi, 6rnegin, karada yasayan hayvanlar igin
ortalama akut 6ldirtici dozlari 175 ile 540 mg/kg(1 kg canli agirlik icin gereken glifosat miktari) ve suda
yasayan canlilaricin 1ila 52 mg/L(1 L suicin gereken glifosat miktari) arasinda degistigi, bununla birlikte
kara ve su hayvanlarinin glifosata olan duyarlhgl ve maruziyet yontemleri oldukca farkh oldugu icin
dogrudan karsilastirilamadigi, hiicre kiltirleri ile deneysel kosullar altinda yapilan bir ¢alismada,
glifosat ve onun parcalanma Uriini olan AMPA'nin, insan alyuvar hticre kiltirlerinde reaktif oksijen



tirlerini orta dereceli yliksek konsantrasyonlarda 24 saat boyunca arttirdigini gosterdigi, hem glifosatin
hem AMPA'nin eritrosit kiltlrlerindeki asetil kolin esteraz etkinligini dislirdiig, asetilkolin esteraz ise
sinirsel uyari gorevi yapan asetilkolini pargalayan bir enzim oldugu, insan periferal kan hiicrelerine
glifosatin orta ve yuksek dozlarda maruz kalmasi I6kositlerde DNA hasarina ve 42 mg/L dozda DNA'nin
metillenmesine neden oldugu, zirai miicadele amaciyla kullanilan glifosat ve formilasyonlarinin
hayvanlarda akut zehirlenmeye yol agmayabilecegi, bununla beraber tekrarlanan dozlarda strekli
alinmasina bagl olarak evcil hayvanlarda ciddi ve geri dondurilemeyecek nitelikte bozukluklara neden
olabilecegi" seklinde goris bildirdigi, Hacettepe Universitesi, Eczacilik Fakiiltesi, Eczacilik Meslek
Bilimleri Bolum Baskanigi, Farmasoétik Toksikoloji Ana Bilim Dali Baskanhgi'nin 19/03/2020 tarihli
yazisinda; "...iyi tarim uygulamalarina gore glifosat ile muamele edilen Urinlerin tiiketilmesinin, insan
saghgi Gzerinde olumsuz etkisinin beklenmedigi goristintin bulundugu, glifosatin yaklasik 40 yildan bu
yana oldukca yaygin olarak kullanilan ve yan etkilerinin disilik oldugu diisiincesiyle tercih edilen bir
herbisit oldugu, glifosatin karsinojenite potansiyeli ile iliskili olarak insanda sinirli galisma bulunmasi ve
deney hayvanlarinda yeterli kanit olmasi nedeniyle bu maddenin IARC(2018) tarafindan insanda olasi
karsinojen olarak siniflandirildigl, dinya ¢apinda yaygin olarak kullanilan glifosat ve olusan
metabolitinin gerek insan ve hayvan saghgi gerekse cevre acisindan olumsuz etkilerinin olabilecegi
yonilnde glgli bilimsel gérisler bulundugu...." seklinde goris bildirdigi, Tlrk Tibbi Onkoloji Dernegi'nin
15/05/2020 tarihli yazisinda; "...s6z konusu maddeye kimyasal olarak uzun siireli maruziyet ile kanser
iliskisinin halen takip asamasinda olmasi nedeniyle netlik kazanmis durum olmadigi, Dinya Saglik
Orgiitiine bagh bir kurulus olan IARC(Uluslararasi Kanser Arastirmalari Ajansi) ile EFSA(Avrupa Birligi
Gida Glvenligi Ajansi) arasinda yayinlarda gorts ayriliginin bulundugu.." yoniinde goéris bildirildigi,
TMMOB Ziraat Miihendisleri Odasi'nin 30/06/2020 tarihli yazisinda; ".. Glifosat etken madde iceren en
yaygin ilacin ticari isminin Roundup oldugu, Diinya Saglik Orgiitine bagh bir kurulus olan
IARC(Uluslararasi Kanser Arastirmalari Ajansi) 2015 yilinda glisofatin olasi bir insan kanserojen
oldugunu belirleyen ¢alisma yayinladigi, Arjantin'de bir calismada da Roundup'un kullanildigi tarim
topluluklarinda 65.000 kisinin kanser oranlarinin tlkenin ulusal ortalamasinin iki ila dort kat daha
ylksek oldugunun tespit edildigi, glisofat maruziyetinin cesitli hastaliklarin nedeni oldugu yoniinden
arastirmalar bulundugu, Dinyanin bazi Ulkelerinde glifosat etken maddesi igeren drinlerin
yasaklandig1.." yéniinde gériis bildirdigi, Ankara Universitesi, Ziraat Fakiiltesi'nin 10/07/2020 tarihli
yazisinda; " EPA(ABD Cevre Koruma Ajansi) glisofatin, endokrin dogasini bozan bir kimyasal olabilecegi
endiselerinin oldugunu, WHO(Diinya Saglik Orgiiti), glisofatin kanserojenik potansiyelini revize ederek
muhtemel kanserojen olarak etiketledigi; glisofatin topraga baglandigindan bitki tarafindan aliminin
ihmal edilebilecegi, glisafotin meristemlerde ve olgunlasmamis yapraklarda ve yeralti dokularinda
biriktigi, bitkilerde ¢ok az glisofatin metabolize oldugu, tek 6nemli bozunma Uriiniiniin AMPA oldugu,
glisofatin cok az metabolize oldugu ve cogunlukla diskiyla degismeden ve ikincil olarak da idrarla
atildigi, glisofatin kimyasal ve foto ayrismaya karsi nispeten kararli oldugu, glisofatin toprakta esas
olarak mikrobiyolojik yikima ugradigi, parcalanma urinleri olarak AMPA ile glioksilik asit olustugu, her
iki Granidn de daha sonra karbondioksite ayristigl, glisofatin oksijensiz ortamlarda asiri asitik ve bazik
kosullarda biyolojik T.C. ANKARA 18. IDARE MAHKEMESI ESAS NO : 2019/321 KARAR NO : 2020/1257
UYAP Bilisim Sistemindeki bu dokiimana http://vatandas.uyap.gov.tr adresinden OqpTtHf - MIlyV3KO -
2E6Fvr/ - RV4olk= ile erisebilirsiniz. olarak parcalanmasi oldukca yavasladigi, biyotik oksidasyon triini
esaminomethylphonic asit(AMPA) oldugu, hem glisofat hem de AMPA'nin fitotosik oldugu, AMPA'nIn
bakteriyel aktivite ile en uygun kosullarda bile biyolojik olarak yavas parcalandigi, bu yizden uzun
vadeli ¢evre kirliligi riski tasidigi, insan saghgi agisindan, glisofata maruz kalmanin ¢ogu kanser alt tipi
ile iliskisinin bulunamadigi, glisofatin yaygin kullanimindan kaynaklanan tehlikelerle ilgili cok sayida
calismaya ragmen, ozellikle insanlar Gizerindeki potansiyel zararh etkileri konusunda glifosata acik ve
kesin bir tanim atfetmenin mimkin olmadigl.." yoniinde gorus bildirdigi goriilmistir. Yukariya alinan
mevzuatin incelenmesinden, cevre ve insan saghiginin korunmasi icin gerekli tedbirlerin alinmasinin
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devletin Odevleri arasinda yer aldigl, zararli organizmalar ile miicadelede kullanilacak faydal
organizmalari Uretenlerin, ithalatini yapanlarin, piyasaya arz edenlerin ve kullananlarin Bakanlik¢a
belirlenen esaslara uymak zorunda oldugu, bitki koruma urinleri, ziraat mihendisleri, kimya
muhendisleri veya kimyagerlerin sorumlulugunda Uretildigi ve bu driinlerin kalite kontroliiniin,
Bakanlik tarafindan uygun goriilen laboratuvarlarda yapilacagi, kullanilmasina izin verilecek Grinler
hakkinda, kurulacak komisyonlardan, bagimsiz, tarafsiz, seffaf ve bilimsel esaslara gore risk
degerlendirmesi yapilmasi gerektigi, risk degerlendirmesinin tavsiye niteliginde oldugu
anlasilmaktadir. Bu durumda; alinan kurum gorislerinden, diinyada kullanimina izin verilen glifosat
icerikli tarim ilaglarinin kimi tilkelerde riskli bulunarak yasaklandigi, ancak zararlari konusunda bilimsel
olarak net bir ¢alismanin bulunmadigi goriilmekte ise de; idare tarafindan, glifosat icerikli tarim
ilaglarinin Avrupa Birligi muktesebati esas alinmak suretiyle kullanimina izin verildigi, mevzuat
geregince olusturulmasi gereken komisyonlarda risk degerlendirmesi yapilmadigi gibi tarim ilaglarinin
kullanimina izin verilmesinde yeterli inceleme ve arastirma vyapildigi yoninde laboratuvar
degerlendirmelerinin bulunmadigl goruldigiinden, bu yoniyle eksik incelemeyle tesis edilen dava
konusu islemde hukuka uyarlik bulunmadigi sonucuna varilmistir. Agiklanan nedenlerle, dava konusu
islemin iptaline, asagida dékiimii yapilan 510,00 TL yargilama gideriyle Avukatlik Asgari Ucret Tarifesi
geregince durusmali isler igin belirlenen 2.590,00 TL avukathk Ucretinin davalidan alinarak davaciya
verilmesine, midahil tarafindan yapilan 141,10 TL yargilama giderinin alinarak miidahile tzerinde
birakilmasina, artan posta Ucretinin kararin kesinlesmesinden sonra yatiranlara iadesine, kararin
tebligini izleyen giinden itibaren (30) giin icerisinde Ankara Bolge idare Mahkemesi nezdinde istinaf
yolu acik olmak tizere, 14/07/2020 tarihinde oybirligiyle karar verildi. Baskan SADIK AKGUL 38001 Uye
ENSAR TUGAY DUTULMAZ 216728 Uye SUKRU CESUR 191823

9.8.

Tarim ve Orman Bakanhg1 Cankaya/Ankara

Ozii; Senih Ozay tarafindan, Monsanto isimli sirket tarafindan iiretilen ve glifosat isimli
kanserojen madde barindirdigr iddia olunan ilaglarin lisanslarinin ve ruhsatlarinin iptal
edilmesi, piyasadan toplatilmasi, glifosat isimli kimyasal maddenin tarim ilaglarinin tiretiminde
kullanilmasinin yasaklanmasi talebiyle davali idareye yapilan basvurunun zimnen reddine
iliskin islemin iptali istemli davasinda Ankara 18. idare Mahkemesi tarafindan anilan islemin
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iptaline iliskin 14/07/2020 tarih ve 2019/321 sayili kararin icaplarinin 30 giin beklenmeden,
gecikmeksizin uygulanmasi ve olast doga katliaminin 6nlenmesi istemidir.

Anayasanin 138. ve 56. Maddeleri ve Idari Yargilama Usulii Kanunun 28. Maddesi
uyarinca Tirkiye’nin ¢iftgileri, koyliileri, tiziimciileri, narenciyecileri velhasil bu ilac1 kullanip
zarar gordiikleri muhakkak olan halk i¢in sayin makaminiza ilgi de belirtilen mahkeme
kararinin icaplarmin gecikmeksizin uygulanmasi amaciyla basvuruda bulunmayir uygun
buldum.

Ankara 18. Idare Mahkemesinin anilan iptal kararma gore; “... Alinan kurum
goriislerinde, diinyada kullanimina izin verilen glifosat icerikli tarim ilag¢larinin kimi
iilkelerde riskli bulunarak yasaklandig1 ancak zararlar1 konusunda bilimsel olarak net
bir calismanin bulunmadig1 goriilmekte ise de; idare tarafindan, glifosat icerikli tarim
ilaclarinin Avrupa Birligi miiktesebati esas alinmak suretiyle kullanimina izin verildigi,
mevzuat geregince olusturulmasi gereken komisyonlarda risk degerlendirilmesi
yapilmadig1 gibi tarim degerlendirmelerinin bulunmadig1 goriildiigiinden, bu yoniiyle
eksik incelemeyle tesis edilen dava konusu islemde hukuka uyarhk bulunmadigi sonucuna
varilmistir.

Aciklanan nedenlerle, dava konusu islemin iptaline, ...., kararin tebligini izleyen giinden
itibaren (30) giin icerisinde Ankara Bolge Idare Mahkemesi nezdinde istinaf yolu acik
olmak iizere, 14/07/2020 tarihinde oybirligiyle karar verildi.”

Anayasanin 138/4 maddesine gore;

““Yasama ve yiiriitme organlar ile idare, mahkeme kararlarina uymak zorundadir; bu
organlar ve idare, mahkeme kararlarimi hicbir suretle degistiremez ve bunlarin yerine
getirilmesini geciktiremez.”’

Ankara 18. idare Mahkemesi’nin kararlarini yerine getirmekle gorevli-yetkili-sorumlu olan
Sayin Bakanliginizin ve bagl bulunan ilgili birimlerinizi; Anayasanin 129. Maddesi ile
diizenlenen ‘’Anayasaya sadakat flkesi’’ ile 138 maddesinde belirtilen ‘’idarenin mahkeme
kararlarina uyma zorunlulugu ilkesine’’ uymaya davet ediyorum.

Sayin Bakanlik ve bagli birimleri ile yetkili kamu gorevlilerinin anilan mahkeme kararina
harfiyen uyacagi inancindayiz.

25.12.1997 tarihli E.1996/2 K.1997/2 sayili Danistay Ictihad: Birlestirme kararinda “...iptal
davasina konu olan idari bir islem ve kararin Danistay’ca iptal edildigi tarihten degil, idarece
verildigi andan itibaren ortadan kalkacagi...”” belirtilerek ‘’iptal kararlarinin geriye
yiiriirliik ilkesine”’ yer verilmistir.

Anayasa’nin 2. maddesinde belirtilen hukuk devleti, eylem ve iglemleri hukuka uygun, insan
haklarina dayanan, bu hak ve 6zgiirliikleri koruyup gii¢clendiren, her alanda adil bir hukuk
diizeni kurup bunu gelistirerek siirdiiren, Anayasa’ya aykirt durum ve tutumlardan kaginan,
hukukun tstiin kurallariyla kendini bagl sayan, yargi denetimine agik, yasalarin iistiinde yasa
koyucunun da uymasi gereken Anayasa ve temel hukuk ilkelerinin bulundugu bilincinde olan
devlettir.( Anayasa Mahkemesi kararlarindan alinmistir)

Avrupa Insan Haklar1 Mahkemesinin vermis oldugu koklii kararlara gore yarg
kararmin icaplarinin yerine getirlmemesi, yargi kararinin arkasina dolamilmasi anlamina
gelmektedir. Boyle bir durum, hukukun iistiinligi ve hukuk giivenligi ilkesinin dayandigi
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hukuk devleti ilkesine aykirilik olusturmaktadir. ( Bkz; www.echr.coe.int , 10/11/04, Taskin
and others v.Turkey 46117/99)

HUKUK DEVLETI ILKESI ile Anayasanmn 138.maddesi ve idari Yargilama Usulii Yasasinin
28/4 maddeleri geregince, anilan yargi karariin icaplarinin yasal siir olan 30 giiniin dolmasi
beklenmeden hemen uygulamanizi tavsiye ve talep ederiz.

Saygilarimla.

Senih Ozay

9.9.

Medyaya...

Biliyorsunuz Monsanto firmasinin Zehir adi verilen Tarim ilac1 ile biitiin Diinyanin
Ulkelerinin, kdyliilerinin, tarimcilarinin basina is actigini, zarar verdigini, Lenf menf
Kanseriyle bela oldugunu...

Amerika’da baglayan hukuk miicadelesini, raporlar: ve Amerikan Mahkemelerinin
Astronomik tazminatlarin1 duymussunuzdur.

Benim de Tarim ve Orman Bakanligina basvurarak,
Tiirkiye’de “ haberin var degil mi? Ruhsat vermissin; iptal etsen, toplatsan” davasi agtigimi

da duymustunuz.

Iste simdi ANKARA’DA HAKIM DE VAR AMA dedirten, Ankara Idare Mahkemesinin
lehimize iptal karar1 geldigi i¢in, Tiirkiye’de ve Amerika’da hukuk hareketi, ¢ikisi,
MUCADELESI karar1 aldigimiz igin;



http://www.echr.coe.int/
mailto:hkipcak@hotmail.com
mailto:avsenih@gmail.com
mailto:ahutahmilci@hotmail.com
mailto:fatihemirhanberber@gmail.com
mailto:mehmetsecilmis@hotmail.com
mailto:anilkayisoglu@gmail.com
mailto:betal.ozay@ozaydemir.av.tr

Av. Hazar Can Kip¢ak
Kalabak Mah. 3275 Sk. No:34
Urla/IZMIR
[zmir Baro Sicil: 14382
Tel: 0506 410 3400
E-Mail: hkipcak@hotmail.com

Av. Senih Ozay
Cumbhuriyet Bulv. No:285/1 Giil Apt.
D.1 Alsancak/Konak/IZMIR
Izmir Baro Sicil : 1741
Tel: 0232 421 0094
E-Mail: avsenih@gmail.com

Av. Ahu Tahmilci
Mansuroglu Mah. 288/3 Sk. No:3
Selvili 2 Apt. Kat:1 D:2 Bayrakli/iZMIR
[zmir Baro Sicil: 13005
Tel: 0232 441 8299 — 0535 618 3948
E-Mail: ahutahmilci@hotmail.com

SiZ MEDYAYI 5 EKIM 2020 PAZARTESI GUNU, SABAH 10.30-11.00 SAATLERINDE
[ZMIR ALSANCAK 2. KORDON CUMHURIYET BULVARI 285/1 ADRESINDE,
AVUKATLARIMIZLA YAPACAGIMIZ BASIN ACIKLAMASINA, TOPLANTISINA,
TOPLANTIDA MAHKEME KARARINI DAGITMAYA, NELER YAPACAUGIMIZI
SOYLEMEYE, SORULARINIZI CEVAPLAMAYA, CAGIRIYORUZ.

HALKIMIZA DUYURMANIZI ISTEYECEGIZ.

BUNDAN DAHA HABER DEGERI OLAN SEY NE OLABILIR Ki DEYIP
VICDANIZINIZA GORE SiZi DAVET EDIiYORUZ...

SENIH OZAY VE AVUKATLARI...

9.10.

T.C TARIM VE ORMAN BAKANLIGI REHBERLIK VE TEFTIiS BASKANLIGINA
ANKARA

Yaslanmama ragmen, 47 yillik Avukat olmama ragmen BAYER firmasinin yuttugu
Monsanto firmasinin Tiirkiye dahil diinyada glifosat isimli kanserojen madde barindiran ilaglari
kullanmasindan o6tiirii Amerika’da baslayan suclama, tazminat davalarinda basar1 kazanilinca;

Tirkiye’nin ciftgileri, koyliileri, liziimciileri, narenciyecileri velhasil bu ilaci
kullanip zarar gordiikleri muhakkak olan halk i¢in Tarim ve Orman Bakanligi’na lisanslarinin
ve ruhsatlariin iptal edilmesi, piyasadan toplatilmasi, tiretimde kullanilmasinin yasaklatilmasi
yolunda actigim davada ek gibi Ankara 18. Idare Mahkemesi’nin 2019/321 Esas sayili
davasinda iptal karar1 verilmistir.

Bu ilamin da yardimiyla hukuk siyaseti olarak evreni, diinyayi, Tiirkiye’yi1 koruma
kollama adma “yok yargi kararinin infazi yok su¢ duyurusu yok teftisler yok maddi manevi
tazminat davalar” diisiinlirken sirketlerin de merkezlerinde Amerika’da yargida, temasta,
Amerikali Avukatlarla iligkide olacagim i¢in Tiirkiye’deki insanlarin yasama hakki, saglikli
cevrede bulunma hakki adina; 10 Temmuz 2018 Tarihli ve 30474 Sayili Resmi Gazete’de
yayinlanan 1 numarali CUMHURBASKANLIGI ~ TESKILATI HAKKINDA
CUMHURBASKANLIGI KARARNAMESi’nin ONDORDUNCU BOLUM Tarim ve Orman
Bakanlig1i’na gore;

Rehberlik ve Teftis Baskanhgi

MADDE 424 - (1) Rehberlik ve Teftis Bagkanligi Bakanin emri veya onayi {izerine agsagidaki
gorevleri yapar:
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a) Bakanlik teskilatinin her tiirli faaliyet ve islemlerinin teftis, inceleme ve sorusturma islerini
yiirtitmek,

b) Bakanligin amagclarinmi daha iyi gergeklestirmek, mevzuata, plan ve programa uygun
caligmasini temin etmek tizere gerekli teklifleri hazirlamak ve Bakana sunmak,

) Bakan tarafindan verilen diger gérevleri yapmak.

(2) Baskanlikta 375 sayili Kanun Hiikmiinde Kararnamenin ek 24 iincii maddesi uyarinca
miifettis ve miifettis yardimcisi istthdam edilebilir.

Hiikmiine gore Bakanlikga teftis baglatilmasini talep ediyorum.
Senih Ozay
9.11.

ANKARA CUMHURIYET BASSAVCILIGINA
Gonderilmek Uzere
IZMIiR CUMHURIYET BASSAVCILIGINA

SIKAYETCI : Senih OZAY
Cumhuriyet Bulvari, Ikinci Kordon, Giil Apt., No:253 D:1, Alsancak,
Konak/IZMIR

SUPHELILER : 1- Bekir PAKDEMIRLI (T.C. Tarim ve Orman Bakani)
2- Konu hakkinda imza yetkisini haiz yiiksek bakanlik gérevlileri

SUC :Idari Yargi Kararmm Uygulamamak Suretiyle Gorevi Kotiiye
Kullanmak

SEVK MADDESI : 5237 s. Kanun m. 257

ACIKLAMALAR

1- Izmirde yasayan gevreci bir avukat olarak, Veteriner Hizmetleri, Bitki
Sagligi, Gida ve Yem Kanunu uyarinca; Monsanto isimli girketin {irettii ve glifosat isimli
kanserojen madde barindiran ilaglarin lisanslarinin ve ruhsatlarinin iptaline, piyasadan
toplatilmasina ve kullaniminin yasaklanmasina dair yapmis oldugum idari bagvuruya I[YUK m.
10 uyarinca siiresinde yanit verilmemesinden dolay1 olusan zimnen red yoniindeki idari islem
tarafimca acilan ve Ankara 18. Idare Mahkemesinin 2019/321 E. Sayil1 dosyasinda goriilen
iptal davasina konu olmus ve mahkeme tarafindan bahse konu zimnen red yoniindeki idari
islemin iptaline karar verilmistir.

2- Anilan mahkeme karar1 uyarinca ¢evre ve insan sagliginin korunmasi
icin gerekli tedbirlerin alinmasinin devletin ddevleri arasinda yer aldig1 net bir sekilde ortaya



konmus ve idare tarafindan glifosat etken maddesine salt AB miiktesebat1 dikkate alinarak izin
verildigi, mevzuat geregince olusturulmasi gereken komisyonlarda risk degerlendirmesi
yapilmadigi, kullanimina izin verilmesinde ve ruhsatlandirilmasinda yeterli inceleme ve
arastirma yapilmadig1 gerekcesiyle eksik incelemeyle tesis edilen dava konusu zimnen red
isleminde hukuka uyarlik bulunmadigindan iptaline karar verilmistir.

3- 2577 sayih Idari Yargilama Usul Kanunu ve 6100 sayili Hukuk
Muhakemeleri Kanunu uyarinca yerel mahkeme hiikmiiniin istinaf edilmesi hiikmiin icrasini
durdurmayacagindan 2577 s. Kanun’un 28/1. Maddesi uyarinca; “Danistay, bolge idare
mahkemeleri, idare ve vergi mahkemelerinin esasa ve yiiriitmenin durdurulmasina iliskin
kararlarmin icaplarina goére idare, gecikmeksizin iglem tesis etmeye veya eylemde bulunmaya
mecburdur. Bu stire hi¢bir sekilde kararin idareye tebliginden baslayarak otuz giinii gecemez.”
Sunulan nedenlerle ilgili mahkeme kararinin uygulanarak; ruhsat sahibi Monsanto Gida ve
Tarim Tic. Ltd. Sti. olan glifosat etken maddesine sahip Roundup Turbo, Roundup Max ve
Roundup ile ruhsat sahibi Bayer Tiirk Kimya San. Ltd. Sti. olan glifosat etken maddesine sahip
Roundup Star adli herbisitlerin ruhsatlarimin iptal edilerek piyasadan toplatilmasinin ve
kullaniminin yasaklanmasinin saglanmasi hususunda gerekli islemlere baslanarak neticeden
bilgi verilmesi siiphelilerden talep edilmistir.

4- Ancak siipheliler, Ankara Idare Mahkemesi tarafindan verilen hitkmii
uygulamamiglar, benim, kamunun ve halkin zararlarinin artmasina neden olduklart gibi,
Anayasa’nin 138. maddesi, IYUK’nun 28. maddesi ve 5237 sayili TCK’nun 257. maddesine
aykir1 davranmak suretiyle atili sugu islemiglerdir.

Anayasa Md.138/son hiikmiine gére; “...Yasama ve yiiriitme organlart ile idare,
mahkeme kararlarina uymak zorundadir, bu organlar ve idare, mahkeme kararlarini
hi¢bir surette degistiremez ve bunlarin yerine getirilmesini geciktiremez.”

IYUK Md.28/1 hiikmiine gére; “...Damistay, bélge idare mahkemeleri, idare ve vergi
mahkemelerinin esasa ve yiiriitmenin durdurulmasina iliskin kararlarin icaplarina gére
idare, gecikmeksizin islem tesis etmeye veya eylemde bulunmaya mecburdur. (...)”

TCK Md. 257 hiikmiine gore; “(1) Kanunda ayrica sug¢ olarak tamimlanan haller
disinda, gorevinin gereklerine aykirt hareket etmek suretiyle, kigilerin magduriyetine
veya kamunun zararina neden olan ya da kisilere haksiz bir kazang¢ saglayan kamu
gorevlisi, bir yildan ii¢ yila kadar hapis cezasi ile cezalandirilir. (...)"

5- Nitekim; iptal kararlar1 ve islemin durmasi bakimindan ayn1 hukuksal
etkinlige sahip olan yiiritmenin durdurulmasi kararlari ilgililere ve idareye verilen bir emirdir.

“...Anayasa kurallari, buyurucu ve baglayici Hukuk kurallaridir. Mahkeme
kararlarinin geciktirilmeden yerine getirilmesi zorunludur. /nsan hak ve
ozquirliiklerini; sosyal adaleti, toplumun huzur ve refahin gergeklestirmeyi ve
giivence altina almayr ama¢lamis demokratik bir Hukuk Devletinde, a¢iklanan
Anayasa ve kanun kurallarina ragmen bir Mahkeme kararinin yerine
getirilmemesi disziniilemez. Aksi halde bu kanun kurallar: kagit iizerinde
kalmaya zorunlu, degersiz sozciikler olmaktan steye gidemez. (...) Bir kamu
gorevlisinin mahkeme kararlarint uygulamama ve yukarida a¢iklanan Kanuni
kurallar: bilmedikleri ileri siriilemez. Oyle ise; acik, kesin ve emredici Kanun
kurallarina bilerek aykirt davranig da Kigisel kusur kabul edilmek gerekir. (...)
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Goriiliiyor ki, mahkeme kararlarinda, sugun olusmas: icin Idare Mahkemesi
kararini yerine getirmeyen Kamu gorevlisinin ayrica garaz, kin, husumet ve
benzeri duygularin etkisiyle hareket etmesi aranmamaktadir. Sadece kararin

uygulanmamasi su¢ teskil ettigine gore (...)” (YIBGK, 1978/7 E., 1979/2 K.,
22.10.1979T))

6- Ankara 18. Idare Mahkemesinin 2019/321 E. Ve ... karar sayili
dosyasinda verilen idari islemin iptali yoniindeki idari yargi kararinin geregine uygun herhangi
bir islem tesis edilmemistir. Oysa idari yargi kararlarini uygulamakla yiikiimlii olanlarin, idari
yargi kararlarini geciktirmeksizin uygulamak zorunda olduklari, idari yarg: kararlar1 tizerinde
higbir tasarruf haklar1 olmadigi doktrin ve uygulama tarafindan, yasal diizenlemeye kosut bir
bicimde kabul edilmistir. Mevzuatimizda, yargi kararlarinin uygulanmasi konusunda idareye
takdir yetkisi taninmadigi agiktir.

7- Keza ilgili idare, idari yargi yerince verilen idari islemin iptali kararin
uygulamak, sonucu olan islemleri durdurmak, bahse konu ilaglar1 toplatmak, ruhsatlarini iptal
etmek yoniinde tasarruflarda bulunmak zorundadir.

8- Ayrica idarenin, Ankara 18. idare Mahkemesinin 2019/321 E.
2020/1257 K. sayili ilamim yerine getirmemesinden dolay1 Izmir 3. Idare Mahkemesi’nde
2020/1647 numarasiyla tam yargi davasi agilarak maddi ve manevi tazminat talebim de vardir.

9- Agciklanan nedenlerden dolayi, Ankara 18. Idare Mahkemesinin
2019/321 E. 2020/1257 K. sayili ilamin1 uygulanmamasi nedeniyle siipheliler hakkinda sug
duyurusunda bulunulmasi zorunlu hale gelmistir.

KANITLAR : Ankara 18. Idare Mahkemesinin 2019/321 E. 2020/1257 K. sayil1
ilamu, yasal her tiirlii kanit.

SONUC VE ISTEM : Yukarida agiklanan, kendiliginden dikkate almacak ve sorusturma
asamalarinda ortaya ¢ikacak nedenlerden dolay1, Ankara 18. Idare Mahkemesinin 2019/321 E.
2020/1257 K. sayili ilaminda verilen idari islemin iptali kararini uygulanmayan siipheliler
hakkinda,Gerekli sorusturmanin yapilarak kamu davast acilmasina karar verilmesini
saygilarimizla dileriz.

SENIH OZAY
Sikayetci

9.12.

TC. CUMHURBASKANLIGI’NA
(DEVLET DENETLEME KURULU’NA INTiKAL ETTIiRILMEK UZERE)



Yaslanmama ragmen, 47 yillik Avukat olmama ragmen BAYER firmasmin yuttugu
Monsanto firmasinin Tiirkiye dahil diinyada glifosat isimli kanserojen madde barindiran ilaglar
kullanmasindan otiirii Amerika’da baslayan suclama, tazminat davalarinda basar1 kazanilinca;

Tiirkiye’nin ¢iftcileri, koyliileri, liziimciileri, narenciyecileri velhasil bu ilact
kullanip zarar gordiikleri muhakkak olan halk i¢in Tarim ve Orman Bakanligi’na lisanslarinin
ve ruhsatlariin iptal edilmesi, piyasadan toplatilmasi, tiretimde kullanilmasinin yasaklatilmasi
yolunda actigim davada ek gibi Ankara 18. Idare Mahkemesi’nin 2019/321 Esas sayili
davasinda iptal karar1 verilmistir.

Bu ilamin da yardimiyla hukuk siyaseti olarak evreni, diinyayi, Tiirkiye’yi koruma
kollama adima “yok yargi kararinin infazi yok su¢ duyurusu yok teftisler yok maddi manevi
tazminat davalar1” disiiniirken sirketlerin de merkezlerinde Amerika’da yargida, temasta,
Amerikali Avukatlarla iligskide olacagim icin Tiirkiye’deki insanlarin yasama hakki, saglikli
cevrede bulunma hakki adma; 10 Temmuz 2018 Tarihli ve 30474 Sayili Resmi Gazete’de
yaymnlanan 1 numarali CUMHURBASKANLIGI ~ TESKILATI HAKKINDA
CUMHURBASKANLIGI KARARNAMESi’nin ONDORDUNCU BOLUM Tarim ve Orman
Bakanligi’na gore;

Rehberlik ve Teftis Baskanhgi

MADDE 424 - (1) Rehberlik ve Teftis Bagkanligi Bakanin emri veya onayi lizerine agagidaki
gorevleri yapar:

a) Bakanlik teskilatinin her tiirlii faaliyet ve islemlerinin teftis, inceleme ve sorusturma islerini
ylirlitmek,

b) Bakanligin amaglarin1 daha iyi gerceklestirmek, mevzuata, plan ve programa uygun
caligmasini temin etmek tizere gerekli teklifleri hazirlamak ve Bakana sunmak,

c) Bakan tarafindan verilen diger gorevleri yapmak.

(2) Baskanlikta 375 sayili Kanun Hiikmiinde Kararnamenin ek 24 {incii maddesi uyarinca
miifettis ve miifettis yardimcisi istihdam edilebilir.

Hiikmiine gore Bakanlikga teftis baglatilmasini talep ediyorum.

Senih Ozay

9.13.

Filed 7/20/20

CERTIFIED FOR PARTIAL PUBLICATION*

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT

DIVISION ONE

DEWAYNE JOHNSON,



Plaintiff and Respondent,

V.

MONSANTO COMPANY,

Defendant and Appellant.

A155940, A156706

(City and County of San

Francisco Super. Ct.

No. CGC-16-550128)

Respondent Dewayne (Lee) Johnson was a grounds manager for a

school district and a heavy user of herbicides made by appellant Monsanto
Company. He sued Monsanto after contracting non-Hodgkin’s lymphoma,
and a jury awarded him compensatory and punitive damages. On appeal,
Monsanto argues that Johnson failed to establish the company’s liability, the
trial court prejudicially erred in some of its evidentiary rulings, federal law
preempts Johnson’s claims, and the award of both compensatory and punitive
damages was excessive. We reject most of these arguments and affirm,

* Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this
opinion is certified for publication with the exception of parts I1l.A., 11.B., and
I1.D. In particular, part I1.A.4., regarding preemption, is not certified for
publication because our rulings turn on the lack of a developed factual record
and consequently provide little guidance to parties in future cases. (Cal.
Rules of Court, rule 8.1105(c).)
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except in the published portion of our opinion we conclude that the jury’s
awards of future noneconomic damages and punitive damages must be
reduced.

l.

FACTUAL AND PROCEDURAL

BACKGROUND
A. Roundup Products.



Monsanto manufactures two herbicides that are the subject of this

lawsuit: Roundup Pro and Ranger Pro, which we sometimes refer to
collectively as “Roundup products.” The first experimental-use permit was
granted for Roundup in 1974, and the product came on the market in 1976.
Roundup Pro can be purchased from ordinary retail outlets, and it is
premixed and ready to spray. Ranger Pro, by contrast, can be purchased only
from a certified dealer, and it is mixed by the user. The principal ingredient
of both products is glyphosate. Roundup Pro contains about 41 percent
glyphosate, and Ranger Pro contains about 51 percent glyphosate. Roundup
products also contain water as well as surfactants, which are “surface-acting
molecule[s]” that help the herbicide spread out and stay on leaf surfaces
longer so that the glyphosate can penetrate more easily. One such surfactant
used in Roundup products in the United States is polyethoxylated tallow
amine (POEA), a class of surfactant. POEA has apparently been banned in
at least some parts of Europe, though a Monsanto witness claimed this was
“due to political reasons and is not supported by the scientific data.”
Between 1997 and 1999, four papers were issued that studied “the
genotoxicity of glyphosate and/or Roundup.” Genotoxicity refers to the
possibility of a chemical agent damaging genetic information within a cell,
causing mutations that can lead to cancer. A toxicologist who worked for
Monsanto at the time noted that these studies were inconsistent with

3

“existing results” regarding glyphosate’s genotoxicity and believed the studies
“needed attention” because they represented “a new type of finding.”
Monsanto consulted with a genotoxicity expert to review the four studies. In
February 1999 the expert reported that there was evidence of a possible
genotoxic effect for both glyphosate and Roundup. The expert ultimately
wrote three reports for Monsanto and recommended that further tests be
conducted.

The evidence at trial was mixed as to whether Monsanto adequately



followed up on the expert’s recommendation, and the parties have continued
to argue this point through oral argument in this court. In September 1999,

a Monsanto toxicologist wrote an internal email stating that Monsanto
“want[s] to find/develop someone who is comfortable with the genotox profile
of glyphosate/Roundup and who can be influential with regulators and
Scientific Outreach operations when genotox[] issues arise. My read is that
[the expert who wrote the 1999 reports] is not currently such a person, and it
would take quite some time and $$$/studies to get him there. We simply
aren’t going to do the studies that [the expert] suggests.” Referring to the
potential genotoxicity of glyphosate and Roundup, the email also stated, “We
have not made much progress and are currently very vulnerable in this area.”
Although some additional testing was ultimately done, the parties dispute its
extent and adequacy. Monsanto has consistently defended itself by claiming
that the “regulatory consensus” is that glyphosate is safe.

B. Johnson’s Heavy Use of Roundup Products and Cancer Diagnosis.
Johnson began working for the Benicia Unified School District in June
2012. He started as a delivery driver but quickly became the district’s
grounds integrated pest manager. As part of his duties he sprayed Roundup
products to control weeds on school properties.
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Johnson obtained a qualified-applicator certificate, and as part of his
instruction he learned rules and regulations about mixing herbicides. He

also learned how to use Ranger Pro specifically and was certified to use it.
Johnson reviewed the Ranger Pro label each time he used the product to
ensure he was mixing the product correctly based on the types of weeds he
planned to spray. Although the label cautioned that the product was an eye
irritant, it did not say anything about the product being possibly linked to
cancer. An expert at trial testified that the Ranger Pro label instructs users
not to use the product in a way that it would come into contact with workers,

either directly or through “drift.”1 The expert noted that Johnson followed



those instructions by spraying early in the morning, when people were not
around and winds tended to be calm.

At first, Johnson used Roundup Pro, but he eventually switched to

Ranger Pro, which he understood to be more potent and better suited for
larger areas. He would pour bottles of Ranger Pro into a 50-gallon drum, mix
the product with water and an antifoam agent, and then apply the mix from a
truck-mounted sprayer onto hillsides, school perimeters, parking lots, sports
fields, and other large areas. Johnson wore a full-body protective Tyvek suit,
chemical-resistant rubber gloves and boots, eye goggles, and a paper mask
when he was spraying Ranger Pro. Still, about 80 percent of the time some of
the spray would drift to his face, cheeks, ears, and neck, depending on how
windy it was. During the school year, Johnson sprayed for two to three hours
per week day, spraying up to 150 gallons of Ranger Pro. He also occasionally
sprayed on weekends, and on summer days he sometimes sprayed for four or
five hours, when his crew would “go hard” because “it was the time to do it.”
1 An expert for Monsanto explained that “drift” is “off-target movement

of a[n] herbicide.”
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Johnson did not use Roundup products before he worked for the school
district, and he did not use other chemicals while employed there.

In April 2014, Johnson had a “pretty bad exposure” to Ranger Pro.

While spraying at a school, the hose to his truck became caught in a gap in
the sidewalk, broke, and started “shooting fluid everywhere.” Ranger Pro got
inside his protective gear and onto his clothes down to his waist, soaking his
skin, face, neck, and head. He cleaned himself as best he could at a sink at
the maintenance yard.

Johnson saw his physician in late July 2014 and reported that he had

started to develop a rash the previous month or so. He was prescribed a
topical cream. His condition did not improve, his skin “really got crazy and

out of whack,” and the rash started to spread. He went to Kaiser’s



dermatology department in August and was referred to a dermatologist who

saw Johnson in October 2014. Johnson was diagnosed that month with nonHodgkin’s
lymphoma, a type of cancer that affects lymph nodes but also may

affect other organs, including the skin. Non-Hodgkin’s lymphoma is a “large
umbrella” type of cancer, with at least 60 subtypes or classifications.
Johnson suffers from the mycosis fungoides classification, one of the rarest
forms of the disease.

In November 2014, as his skin continued to get worse, Johnson called a
Monsanto hotline at a number he got from a bottle of Roundup. He wanted to
find out if his skin condition could be related to his large exposure to Ranger
Pro. He spoke with “a very nice lady” and told her about the hose break he
experienced earlier in the year. He specifically asked the representative
whether Roundup products could cause cancer. The woman took a statement
from Johnson and told him that someone would get back to him, but no one
ever did.
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Johnson also noticed something on the skin around his thigh that

concerned him, and a dermatologist in January 2015 diagnosed him with
squamous cell cancer, the second most common type of skin cancer. The
dermatologist removed the cancer. Johnson continued to suffer new lesions,
and his condition worsened. He eventually developed nodules, plaques, and
painful lesions all over his body.

Johnson increasingly suspected a connection between Roundup

products and his cancer. When he raised his suspicion with his supervisor,
he was told it “takes, like, two years for you to get cancer from that stuff,”
and the supervisor expressed surprise that Johnson did not previously know
the products caused cancer.

Johnson continued to spray Ranger Pro after his cancer diagnosis, but

he started to use a canister mask to provide a full-face respirator. He was
again directly exposed to the herbicide when he was carrying it in a backpack

while spraying, and it leaked onto his back. Johnson panicked, and he went



to the doctor immediately.

Johnson told his dermatologist that he had again been exposed to

Ranger Pro, and the following month he told her he felt “a little foolish”
continuing to use the spray and asked her if it was safe to continue to do so
with his skin condition. Around this time, Johnson again called Monsanto to
ask if there was a possible connection between his skin condition and
Roundup products, and he left a message about his rising concerns about
continuing to use Ranger Pro. He said he had used Ranger Pro for two to
three years and asked whether it was safe to continue to use it. Johnson did
not receive answers to his questions, and no one called him back.

Johnson’s dermatologist eventually wrote to Johnson’s employer and

asked that he not be exposed to any airborne environmental allergens
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because the exposure could worsen his condition. The school district did not
take action until Johnson refused to continue spraying Roundup products.
Johnson last used Roundup products in January 2016, right before he left his
job.

Before Johnson’s diagnosis, he “could do anything [he] wanted to do,”
whereas after the diagnosis his activity level “changed dramatically” and he
had trouble remembering things. And whereas Johnson previously had
“perfect skin . . . like 100 percent beautiful skin,” after the diagnosis he had
painful lesions and plaques.

Johnson filed this product liability lawsuit in January 2016, and trial

began in June 2018.

C. Proceedings in the Trial Court.

Johnson sought recovery based on the theories that Roundup products

had a design defect and that Monsanto provided inadequate warnings
(seeking recovery both in strict liability and for negligently failing to warn).
The main issues litigated at trial were whether Roundup products caused

Johnson’s illness and, if so, the degree to which Monsanto was aware of its



products’ carcinogenicity. A number of experts testified on these issues.
Much of the testimony focused on a study prepared by the International
Agency for Research on Cancer (IARC), an agency of the World Health
Organization that researches suspected cancer risks. The organization is
composed of independent scientists who are not paid for their work. They
evaluate compounds that have a possible link to cancer. About 10 percent of
the substances it studies are classified as “known” human carcinogens, about
10 percent are “probable” human carcinogens, about 30 percent are “possible”
human carcinogens, and the rest are not included in those three
classifications “because there’s just not enough data to make a decision.” The
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IARC’s work is “very transparent,” and “many independent folks can come
and review the process of what [it] actually do[es].” The IARC is recognized
in the “scientific and academic cancer community” as “usually the main
arbiter of what a cancer-causing agent is.” One witness testified that to him
it was “the number one arbiter in the world of whether something is actually
carcinogenic and what the level of probability is that it is a carcinogen or
not,” and another testified he could not “think of any more reputable source
that is impartial, non-biased, and unpaid.”

Dr. Christopher Portier, who has served as the director of the

environmental toxicology program at the National Institute of Environmental
Health Sciences and has studied cancer, testified for Johnson as an expert in
cancer risk assessment. The IARC asked Portier in 2014 to serve as a
specialist on the panel that reviewed whether glyphosate and four other
pesticides caused cancer. An IARC working group prepared a book (referred
to as the “Monograph”) that summarized the work it did on classifying
glyphosate. Members of the working group in March 2015 voted
unanimously to classify glyphosate as “probably carcinogenic to humans.”
At the time of trial, the Environmental Protection Agency (EPA) had

not come to a final conclusion on whether to classify glyphosate as



carcinogenic, but it was proposing to list the substance as not a human
carcinogen. Dr. Portier disagreed with the EPA’s position that there was
inadequate information to assess the carcinogenic potential of glyphosate,
because “[t]he evidence to [him] is so overwhelming.” Dr. Portier responded
to an EPA request for public comment on the agency’s draft proposal and
went through the EPA’s document “page by page and discussed what [he] was
seeing that they were doing inappropriately.” According to Dr. Portier,
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“[TThis was just so amazingly wrong in the way they [the EPA] were doing it,
not following their own guidelines, I just felt I had to say something about it.”
Dr. Alfred Neugut, a board-certified medical oncologist and cancer
epidemiologist who also is a professor at Columbia University, testified for
Johnson as an expert in the areas of medical oncology and cancer
epidemiology (the study of causes of human diseases). As part of his work as
an expert in this case, Neugut reviewed six studies addressing a possible
connection between glyphosate and non-Hodgkin’s lymphoma to produce a
“combined risk ratio” based on the most “most conservative numbers” from
each of the individual studies. Whereas a risk ratio of one would mean there
was no connection between glyphosate and the disease, and a ratio below one
would mean that glyphosate provided protection from lymphoma, Neugut
found that there was a risk ratio of 1.3, “meaning that there was a 30-percent
increased risk of non-Hodgkin’s lymphoma in the context of glyphosate
exposure.” Neugut testified that such a percentage was a “statistically
significant increased risk.” He opined that exposure to glyphosate causes
non-Hodgkin’s lymphoma “to a reasonable degree of scientific certainty.”

Dr. Chadi Nabhan, a hematologist and medical oncologist who

specializes in both Hodgkin and non-Hodgkin’s lymphomas, testified for
Johnson as an expert in the diagnosis and treatment of non-Hodgkin’s
lymphoma. Nabhan evaluated whether glyphosate causes non-Hodgkin’s

lymphoma generally and whether Roundup products caused Johnson’s illness



specifically. Based on his review of various studies, including the
Monograph, Nabhan concluded that to a reasonable degree of medical
certainty, glyphosate “absolutely can cause non-Hodgkin[’s] lymphoma.”
Nabhan also reviewed thousands of Johnson’s medical records, spoke with
Johnson, and examined him. He opined that Roundup products were a
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substantial contributing factor in the development of Johnson’s nonHodgkin’s lymphoma.
Dr. William Sawyer, a forensic toxicologist, testified for Johnson as an
expert in toxicology and forensic toxicology. He had followed peer-reviewed
literature on glyphosate since the mid-1990s, and he testified that, to a
reasonable degree of scientific certainty, glyphosate is a known carcinogen
and Roundup products can cause non-Hodgkin’s lymphoma. He also testified
that the additives to glyphosate used in Roundup products increase and
enhance glyphosate’s carcinogenicity. As for Johnson specifically, Sawyer

opined that Johnson’s heavy exposure to Roundup products caused his nonHodgkin’s
lymphoma. Sawyer expressed his view that Roundup products

should include “proper warnings” to inform consumers “that they were
dealing with a carcinogen,” and that the product should be “used in a limited
fashion without producing what we call aerosol, that is aerosol that drifts and
gets all over the body.” He believed that Roundup products could be used
safely so long as they were used with appropriate warnings and proper
equipment.

Dr. Charles Benbrook, a scientist who works on pesticide regulation,

spent about 16 years studying the effects of glyphosate. He was asked in

connection with this litigation to look at the relationship between nonHodgkin’s lymphoma and
glyphosate, and he agreed to testify for Johnson as

an expert in pesticide regulation and pesticide risk assessment. He explained
the EPA’s process to test a new pesticide and the differences between an
IARC analysis and an EPA risk assessment. He pointed out that the IARC
relies only on scientific studies in peer-reviewed journals “where all the data

is available, the methods are available, the science is transparent, . . . full[y]



explained.” And he explained that the EPA, by contrast, mostly bases its risk
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assessments on studies conducted by the companies seeking pesticide
registration, and these studies are conducted only on the active ingredient, as
opposed to the full product.

Monsanto presented its own experts. Dr. Kassim Al-Khatib, a

professor at the University of California at Davis who studies weeds and

served as the director for the University’s statewide integrated pestmanagement program,
testified as an expert in the areas of weed science,

drift, and the use and application of glyphosate-based herbicides. He
testified that when applying herbicide to a large area, it is unnecessary to
spray the entire area and one should instead target weeds individually. He
opined that because Johnson sprayed correctly, the drift he experienced
would have been “insignificant.”

Dr. Loreli Mucci, a cancer epidemiologist who works as an associate
professor of epidemiology at the Harvard School of Public Health and is the
leader of the cancer epidemiology program at Harvard’s cancer center,
testified for Monsanto as an expert in cancer epidemiology. She explained

why, in her view, the connections between the use of glyphosate and nonHodgkin’s lymphoma
could be less pronounced than some studies suggest.

Mucci also highlighted a 2005 “De Roos study” that found no observed
association between non-Hodgkin’s lymphoma and glyphosate. She further
testified about a study published in 2018 in the Journal of the National
Cancer Institute that showed no evidence of a positive association between
exposure to glyphosate and non-Hodgkin’s lymphoma.

Dr. Warren Foster, a professor at McMaster University in Ontario who
works in the department of obstetrics and gynecology and conducts animal
studies, testified for Monsanto as an expert in toxicology and the design,
evaluation, and interpretation of long-term rodent carcinogenicity studies.
12

He reviewed 12 long-term rodent studies regarding glyphosate Foster



worked at Health Canada, a Canadian government agency that is responsible
for environmental contaminants, and was familiar with the Canadian
standards for animal testing. Foster opined that it would have been

infeasible for Monsanto to conduct long-term carcinogenicity glyphosate
testing on rodents because the animals could not survive the detergent
ingredients that would be included.

Finally, Dr. Timothy Kuzel, the chief of the division of hematology,
oncology, and cell therapy at Chicago’s Rush University and a physician who
treats non-Hodgkin’s lymphoma patients, testified for Monsanto as an expert
in mycosis fungoid cutaneous T-cell lymphoma, non-Hodgkin’s lymphoma,
and oncology. He testified that some forms of non-Hodgkin’s lymphoma are
associated with a specific gene mutation. Kuzel opined that Johnson’s rash
probably started in fall 2013. (One disputed issue was whether the time
between Johnson’s use of Roundup products and the onset of his cancer was a
sufficient latency period to develop non-Hodgkin’s lymphoma.) He said he
has never seen evidence that using glyphosate-based herbicides could worsen
a case of lymphoma.

The jury also heard testimony from Monsanto employees. As discussed

in more detail below in the discussion on punitive damages, Johnson argued
that the company and its employees were hostile to research about the
possible connection between glyphosate and cancer.

Johnson and his wife also testified at trial.

D. The Jury’s Verdict and Post-trial Proceedings.

The jury reached a verdict on the third day of deliberations and ruled

in Johnson’s favor on all three theories of liability: that Monsanto failed to
adequately warn of its products’ potential dangers (finding liability both in
13

strict liability and for negligently failing to warn) and that its products had a
design defect. It awarded Johnson around $39.3 million in compensatory

damages and $250 million in punitive damages.



After judgment was entered, Monsanto filed a motion for a new trial on
multiple grounds, including that the jury’s award of damages was excessive
(Code Civ. Proc., § 657, subd. (5)). It also filed a motion for judgment
notwithstanding the verdict, arguing that Johnson was not entitled to
punitive damages.

The trial court issued a tentative ruling indicating its intent to grant
Monsanto’s motions on the issue of punitive damages. The tentative ruling
explained why Johnson had not presented clear and convincing evidence of
malice or oppression to support the award (Civ. Code, § 3294, subd. (a)). The
court emphasized that worldwide regulators continued to conclude that
glyphosate-based herbicides were safe and not carcinogenic. As for Johnson’s
claims that Monsanto refused to conduct studies recommended by the
genotoxicity expert it had hired in the late 1990s, the court noted that
Monsanto ultimately conducted all but one of the tests and publicly released
the results. And as for Johnson’s claim that Monsanto ghost wrote articles,
the court stated that Monsanto employees were listed as contributors to the
articles, and there was no evidence that the articles contained material
scientific misstatements. Finally, the court stated that there was no evidence
that Monsanto scientists who were involved in evaluating glyphosate
products were managing agents, which meant no malice or oppression could
be imputed to a Monsanto officer, director, or managing agent of the
corporation for purposes of Civil Code section 3294,
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Ultimately, however, the court decided not to adopt its tentative ruling

and denied Monsanto’s post-trial motions on the issue of punitive damages.2
Its final order concluded that although no specific managing agent had
authorized or ratified malicious conduct, Johnson had proved by clear and
convincing evidence that the company as a whole acted maliciously. The
court concluded that the jury could have found that Monsanto’s decision to

continue marketing Roundup products notwithstanding a possible link with



non-Hodgkin’s lymphoma constituted corporate malice for purposes of
punitive damages. The court compared this case to ones where a defendant
had failed to adequately test a product and where there was a reasonable
disagreement among experts, and stressed that a jury is entitled to reject a
defendant’s expert in reaching a verdict on punitive damages. Although the
trial court’s final order concluded that sufficient evidence supported an award
of punitive damages, it further concluded that due process required that the
punitive damages award equal the amount of the compensatory damages
award. The court thus denied Monsanto’s motion for judgment
notwithstanding the verdict and denied the motion for new trial on the
condition that Johnson accept the reduced award of punitive damages.
Monsanto appealed, and Johnson cross-appealed to challenge the

reduction of punitive damages. (No. A155940.) Monsanto separately
appealed from the trial court’s order awarding costs. (No. A156706.) This
court consolidated the appeals on the parties’ stipulation. The court also
granted Johnson’s motion for calendar preference.

2 In urging this court to strike the award of punitive damages (post,

§ I1.C.3.a.), Monsanto essentially asks this court to adopt the reasoning set
forth in the trial court’s tentative decision. But “[t]he trial court’s tentative
opinion has no relevance on appeal.” (Wilshire Ins. Co. v. Tuff Boy Holding,
Inc. (2001) 86 Cal.App.4th 627, 638, fn. 9.)
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1.

DISCUSSION

A. Monsanto Has Not Established Reversible Error in the Liability

Phase of Trial.

Monsanto argues that Johnson failed to prove liability, that insufficient
evidence supports the jury’s findings on causation, and that Johnson’s causes
of action were, in any event, preempted by federal law. None of these

arguments are persuasive.



1. Monsanto Was Liable on the Failure-to-Warn Claims Because
Substantial Evidence Was Presented that Roundup’s Risks

Were “Known or Knowable” to Monsanto.

“California recognizes failure to warn as a species of design defect

products liability. [Citation.] Under the failure to warn theory, a product
may be defective even though it is manufactured or designed flawlessly.
[Citation.] ‘[A] product, although faultlessly made, may nevertheless be
deemed “defective” under the rule and subject the supplier thereof to strict
liability if it is unreasonably dangerous to place the product in the hands of a
user without a suitable warning and the product is supplied and no warning
is given.” ”” (Saller v. Crown Cork & Seal Co., Inc. (2010) 187 Cal.App.4th
1220, 1238.)

Johnson’s trial attorney argued to the jury that Monsanto had studies

dating from the 1990s onward that linked glyphosate and cancer but acted
irresponsibly to “combat” the information rather than to consider the health
risks and warn its users of them. Jurors found in favor of Johnson on this
cause of action when they found, consistent with CACI No. 1205, that

(1) Monsanto manufactured, distributed, or sold Roundup products; (2) the
products had potential risks that were “known or knowable in light of the
scientific and medical knowledge that was generally accepted in the scientific
16

community at the time of the manufacture, distribution and sale” of the
products; (3) the potential risks presented a substantial danger when the
products were used (or misused in an intended or reasonably foreseeable
way); (4) ordinary consumers would not have recognized the potential risks;
(5) Monsanto failed to adequately warn of the potential risks; (6) Johnson
was harmed; and (7) the lack of sufficient warnings was a substantial factor
in causing Johnson’s harm. Monsanto challenges the jury’s findings on the
second element (that the potential risks were known) and the seventh

element (that the lack of warning caused Johnson’s harm, discussed below,



§ ILA.3.).

We begin with Monsanto’s argument that “it was not known or

knowable to Monsanto at the time of manufacture or distribution that
glyphosate causes cancer.” (E.g., Anderson v. Owens-Corning Fiberglas Corp.
(1991) 53 Cal.3d 987, 1003 [“knowability” relevant to failure-to-warn theory
of strict liability].) Multiple courts have articulated the “known or knowable”
standard. “The rules of strict liability require a plaintiff to prove only that

the defendant did not adequately warn of a particular risk that was known or
knowable in light of the generally recognized and prevailing best scientific
and medical knowledge available at the time of manufacture and
distribution.” (Id. at p. 1002.) “The manufacturer’s duty, per strict liability
instructions, to warn of potential risks and side effects [envelops] a broader
set of risk factors than the duty, per negligence instructions, to warn of facts
which made the product ‘likely to be dangerous’ for its intended use. A
‘potential’ risk is one ‘existing in possibility’ or ‘capable of development into
actuality,” while a product ‘likely’ to be dangerous will ‘in all probability’ or
‘probably’ be dangerous.” (Valentine v. Baxter Healthcare Corp. (1999)

68 Cal.App.4th 1467, 1483, fns. omitted.) Our Supreme Court has stated that
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warnings need not be given “based on every piece of information in a
manufacturer’s possession” and may not be required “based on a single
isolated report of a possible link” between a product and injury or “a possible
risk, no matter how speculative, conjectural, or tentative.” (Finn v. G. D.
Searle & Co. (1984) 35 Cal.3d 691, 701.) “[W]hen a plaintiff’s claim is based
on an allegation that a particular risk was ‘reasonably scientifically
knowable,” an inquiry may arise as to what a reasonable scientist operating

in good faith should have known under the circumstances of the evidence.”
(Carlin v. Superior Court (1996) 13 Cal.4th 1104, 1115.)

The Advisory Committee on Civil Jury Instructions has provided

guidance on the meaning of the phrase “generally accepted in the scientific



community” for purposes of CACI No. 1205: “A risk may be ‘generally
recognized’ as a view (knowledge) advanced by one body of scientific thought
and experiment, but it may not be the ‘prevailing’ or ‘best’ scientific view;
that is, it may be a minority view. The committee believes that when a risk

is (1) generally recognized (2) as prevailing in the relevant scientific
community, and (3) represents the best scholarship available, it is sufficient
to say that the risk is knowable in light of the ‘the generally accepted’
scientific knowledge.” (Directions for Use, CACI No. 1205 (2019 ed.) p. 717.)
Monsanto argues that Johnson’s evidence fell short of meeting this
formulation of the standard.

Monsanto’s argument, as we understand it, is that even if some studies

linked glyphosate and non-Hodgkin’s lymphoma, they did not trigger a duty
to warn because they expressed only a “minority view.” The company argues
that a cancer risk was not known or knowable “based on a unanimous
scientific consensus.” (Italics added.) As a legal matter, we think Monsanto
places undue emphasis on whether a cancer link was a majority or minority
18

position, to the exclusion of any consideration of the quality of the studies.
True, Monsanto was under no obligation to warn of a “speculative,
conjectural, or tentative” risk based on a “single isolated report of a possible
link.” (Finn v. G. D. Searle & Co., supra, 35 Cal.3d at p. 701.) But it was
obligated to “warn of potential risks and side effects,” that is, risks that were
“ ‘existing in possibility’ or ‘capable of development into actuality.” ”
(\Valentine v. Baxter Healthcare Corp., supra, 68 Cal.App.4th at p. 1483.)
Although evidence was presented that some scientists criticized the studies
finding a link between Roundup and non-Hodgkin’s lymphoma or disagreed
with the studies’ conclusions, it was the jury’s decision how much weight to
give this evidence.

Furthermore, Monsanto falls short of establishing error even if we were

to agree that the proper focus is on whether the link between glyphosate and



cancer was a “minority” view. The company claims—without citation to the
record—that it was “undisputed” at the time Johnson was exposed to

%9

Roundup products that the ““ ‘best scholarship available’ ” was “unanimous”
there was no causal link between glyphosate and non-Hodgkin’s lymphoma
(presumably, this is Monsanto’s characterization of various regulatory bodies’
assessment of glyphosate). This claim simply ignores the testimony about

the four studies dating back to the 1990s finding evidence of glyphosate’s
toxicity.

Monsanto also argues that the Monograph’s findings that glyphosate is

a probable human carcinogen were a “minority” view, but the evidence it cites
to support the argument is underwhelming. The company first cites the trial
court’s order denying its motion for judgment notwithstanding the verdict

and motion for new trial, which stated only that various regulatory and

public health agencies worldwide had rejected claims about the
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carcinogenicity of glyphosate-based herbicides, not that these rejections
represented the “majority” view. It next cites an excerpt from an

October 2015 Environmental Protection Agency (EPA) cancer-assessment
document stating that “[t]he epidemiological evidence at this time is
inconclusive for a causal or clear associative relationship between glyphosate
and [non-Hodgkin’s lymphoma].” And it cites a September 2016 EPA
glyphosate issue paper weighing what descriptor to assign the chemical for

its risk of carcinogenic potential. The paper noted there was “not strong
support for the ‘suggestive evidence of carcinogenic potential’ cancer
classification descriptor based on the weight-of-evidence,” and also noted that
“due to conflicting results and various limitations identified in studies
investigating [non-Hodgkin’s lymphoma], a conclusion regarding the
association between glyphosate exposure and risk of [non-Hodgkin’s
lymphoma] cannot be determined based on the available data.” Finally,

Monsanto cites to an excerpt from an opinion from the European Chemicals



Agency stating that under the “weight of evidence approach, no classification
for carcinogenicity” was warranted. (Bold omitted.)

None of this evidence establishes that the findings about glyphosate’s
potential link to cancer necessarily reflected a minority view. Again, experts
testified that the IARC is a reliable and respected source of classifying
whether substances cause cancer and is “usually the main arbiter of what a
cancer-causing agent is.” When one expert was asked whether he would
consult with the EPA on whether an agent caused cancer, he responded, “It
never crossed my mind.” An IARC working group voted unanimously to
classify glyphosate as a probable human carcinogen. True, Monsanto can
point to various statements that such a classification was not warranted
because the evidence was inconclusive. But these statements do not
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undermine the strength of the Monograph or render it a “minority” position.
Under strict liability failure-to-warn standards, Monsanto is “held to the
knowledge and skill of an expert in the field; it is obliged to keep abreast of
any scientific discoveries and is presumed to know the results of all such
advances.” (Carlin v. Superior Court, supra, 13 Cal.4th at p. 1113, fn. 3.)
Monsanto cannot avoid liability “merely because its failure to warn of a

known or reasonably scientifically knowable risk conformed to an industrywide practice of
failing to provide warnings that constituted the standard of

reasonable care” (id. at pp. 1112-1113), nor can it avoid liability simply
because its “ ‘own testing showed a result contrary to that of others in the
scientific community.” ” (Id. at p. 1112.)

As Monsanto acknowledges, we review the judgment for substantial

(13N

evidence, that is, “ ‘[w]here findings of fact are challenged on a civil appeal,
we are bound by the “elementary, but often overlooked principle of law,
that . . . the power of an appellate court begins and ends with a
determination as to whether there is any substantial evidence, contradicted
or uncontradicted,” to support the findings below. [Citation.] We must

therefore view the evidence in the light most favorable to the prevailing



party, giving it the benefit of every reasonable inference and resolving all
conflicts in its favor in accordance with the standard of review so long
adhered to by this court.” ” (Bickel v. City of Piedmont (1997) 16 Cal.4th 1040,
1053.) Viewing the evidence in the light most favorable to Johnson, we must
conclude that substantial evidence supported the jury’s conclusion that the
cancer risk of glyphosate was known or knowable to Monsanto.

As for the jury’s finding that Monsanto also was liable for negligently

failing to warn of the potential risks of glyphosate, Monsanto’s only appellate
argument is that this claim necessarily fails because the claim under strict
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liability fails. (Valentine v. Baxter Healthcare Corp., supra, 68 Cal.App.4th at
p. 1482 [defense verdict on strict liability failure-to-warn claim precluded
liability under negligent failure-to-warn theory].) Because we find that

substantial evidence supports the verdict under a strict liability failure-towarn theory, we affirm
the verdict under a negligent failure-to-warn theory

as well.

2. Monsanto Was Liable on the Design Defect Claim Under the
Consumer-expectations Test.

Our affirmance on Johnson’s failure-to-warn theories of recovery is
alone sufficient to uphold the judgment. (Jones v. John Crane, Inc. (2005)
132 Cal.App.4th 990, 1001.) We nonetheless exercise our discretion to
consider, and reject, Monsanto’s separate claim that the jury improperly
found the company liable under Johnson’s design defect claim.

a. Additional Background.

Johnson received safety training to become certified in applying Ranger
Pro spray. The store representative who trained him told him, “Oh, don’t
worry. It’s safe enough to drink. But don’t drink it, you know. And, you
know, be careful. It’s not something to play with. But you don’t have to
worry too much about it.”

Monsanto objected to instructing the jury on the consumer-expectations

test for design defect. Counsel argued there “was no factual foundation about



what an ordinary consumer would expect. There was no testimony about

that from anybody.” Johnson’s counsel countered that Johnson had testified
about his expectations and that expert testimony on consumer expectations is
disallowed when proceeding under a consumer-expectations theory. The trial
court allowed the jury instruction on the consumer-expectations theory even
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though it thought that the evidence presented to support this theory was
“thin.”

Jurors concluded that (1) an ordinary consumer can form reasonable
minimum safety expectations about Roundup products, (2) Roundup products
failed to perform as safely as an ordinary consumer would have expected
when used (or misused in an intended or reasonably foreseeable way), and
(3) the Roundup products’ design was a substantial factor in causing harm to
Johnson. (See CACI No. 1203.) With the exception of causation, discussed
below (post, § I1.A.3.), Monsanto does not claim that the jury’s findings were
unsupported by the evidence. Instead, it argues that this theory of design
defect was “ill-conceived” and that Johnson was “effectively attempting to
jam a round peg into a square hole.”

b. Analysis.

“A design defect exists when the product is built in accordance with its
intended specifications, but the design itself is inherently defective.”

(Chavez v. Glock, Inc. (2012) 207 Cal.App.4th 1283, 1303.) A manufacturer is
liable where the design of its product “causes injury while the product is
being used in a reasonably foreseeable way.” (Soule v. General Motors Corp.
(1994) 8 Cal.4th 548, 560 (Soule).) Our Supreme Court has recognized two
tests for proving a design defect. (McCabe v. American Honda Motor Co.
(2002) 100 Cal.App.4th 1111, 1120.) The first one, “[t]he ‘consumer
expectation test[,]” permits a plaintiff to prove design defect by demonstrating
that ‘the product failed to perform as safely as an ordinary consumer would

expect when used in an intended or reasonably foreseeable manner.” ” (Ibid.,



quoting Barker v. Lull Engineering Co. (1978) 20 Cal.3d 413, 426-427.) The
test is “rooted in theories of warranty [and] recognizes that implicit in a
product’s presence on the market is a representation that it is fit to do safely
23

the job for which it was intended.” (McCabe, at p. 1120.) “The purposes,
behaviors, and dangers of certain products are commonly understood by those
who ordinarily use them. By the same token, the ordinary users or

consumers of a product may have reasonable, widely accepted minimum
expectations about the circumstances under which it should perform safely.
Consumers govern their own conduct by these expectations, and products on
the market should conform to them.” (Soule, at p. 566.)

The second test for proving a design defect is the “risk-benefit test,”

under which a product that meets consumer expectations is nonetheless
defective if the design includes an excessive preventable danger. (McCabe v.
American Honda Motor Co., supra, 100 Cal.App.4th at pp. 1120-1121.) “The
consumer expectations test is not suitable in all cases. It is reserved for those
cases where ‘the circumstances of the product’s failure permit an inference
that the product’s design performed below the legitimate, commonly accepted
minimum safety assumptions of its ordinary consumers.’ [Citation.] If the
facts do not permit such an inference, the risk-benefit test must be used.”
(Johnson v. United States Steel Corp. (2015) 240 Cal.App.4th 22, 32-33.)
Monsanto argues that the proper test to have been used in this case

was the risk-benefit test, but it fails to point to anywhere in the record where
it requested instructions on this test. It also does not cite to evidence in the
record supporting the elements required to establish a defense under the test,
i.e., that (1) a safer alternative design of Roundup products was infeasible,

(2) the cost of a different design would have been prohibitive, or (3) any
different design of Roundup products would have been more dangerous to the
consumer. (West v. Johnson & Johnson Products, Inc. (1985) 174 Cal.App.3d

831, 864.) It simply maintains that the consumer-expectations test “does not



apply as a matter of law.”
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Even setting aside these briefing deficiencies, we are unpersuaded by
Monsanto’s substantive argument that it could not be found liable under the
consumer-expectations test because Johnson relied on the testimony of
several experts. True, “the consumer expectations test is reserved for cases

in which the everyday experience of the product’s users permits a conclusion
that the product’s design violated minimum safety assumptions, and is thus
defective regardless of expert opinion about the merits of the design. It follows
that where the minimum safety of a product is within the common knowledge
of lay jurors, expert witnesses may not be used to demonstrate what an
ordinary consumer would or should expect. Use of expert testimony for that
purpose would invade the jury’s function (see Evid. Code, § 801, subd. (a)),
and would invite circumvention of the rule that the risks and benefits of a
challenged design must be carefully balanced whenever the issue of design
defect goes beyond the common experience of the product’s users.” (Soule,
supra, 8 Cal.4th at p. 567, fn. omitted.) Although knowing when the
consumer-expectations test applies is not always obvious, “[t]he crucial
question in each individual case is whether the circumstances of the product’s
failure permit an inference that the product’s design performed below the
legitimate, commonly accepted minimum safety assumptions of its ordinary
consumers.” (Id. at pp. 568-569, fn. omitted.) Stated differently, “the
consumer expectations test is appropriate only when the jury, fully apprised
of the circumstances of the accident or injury, may conclude that the
product’s design failed to perform as safely as the product’s ordinary
consumers would expect.” (Id. at p. 569, fn. 6.) The question we ask is, “Is
the alleged defect readily apparent to the common reason, experience, and
understanding of the product’s ordinary consumers?” (Morson v. Superior
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Court (2001) 90 Cal.App.4th 775, 791.) We conclude, consistent with the



jury’s verdict, that it is.

Application of the consumer-expectations test is not precluded when
expert testimony is presented, as it was here, for an issue other than the
expectation of a reasonable consumer. (Soule, supra, 8 Cal.4th at p. 569,
fn. 6.) As one court has put it, “Under Soule the consumer expectations test
can be applied even to very complex products, but only where the
circumstances of the product’s failure are relatively straightforward.”
(Morson v. Superior Court, supra, 90 Cal.App.4th at p. 792.) The fact that
expert testimony may be required to establish legal causation for a plaintiff’s
injury, as it was required here, “does not mean that an ordinary user of the
product would be unable to form assumptions about the safety of the
product[].” (Jones v. John Crane, Inc., supra, 132 Cal.App.4th at p. 1003.)
We find two cases instructive. In Jones v. John Crane, Inc., the

plaintiff worked for the Navy as a fireman’s apprentice and was exposed to
asbestos products, including packing materials for valves and pumps.

(132 Cal.App.4th at p. 996.) He sued the manufacturer of those products
after he contracted lung cancer. (Ibid.) A jury found in the plaintiff’s favor
on his design defect claim under the consumer-expectations test. (Id. at

p. 1001.) On appeal, the asbestos company argued that the consumerexpectations test was
inapplicable because experts were called to testify

about whether any defect in asbestos caused the plaintiff’s injury, but
Division Three of this court disagreed. (Id. at pp. 1001-1003.) The court
noted that there was “nothing complicated or obscure about the design and
operation of the products, nor are there any esoteric circumstances
surrounding the manner in which [plaintiff] was exposed to the asbestos
fibers.” (Id. at p. 1003) It held that the jury reasonably could have found
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that people working with the asbestos company’s products did not expect to
develop lung cancer, and “[t]he fact that expert testimony was required to
establish legal causation for plaintiffs’ injuries does not mean that an

ordinary user of the product would be unable to form assumptions about the



safety of the products.” (Ibid.) Likewise, while causation was the subject of
lengthy expert testimony here, there was nothing complicated or technical
about the way Johnson applied Roundup products, and the jury could
conclude that he could reasonably expect that using them would not lead to
cancer.

In West v. Johnson & Johnson Products, Inc., a woman sued after she
suffered toxic shock syndrome (TSS) from using tampons during her
menstrual cycle. (174 Cal.App.3d at pp. 841-843.) Expert testimony was
presented at trial about the plaintiff’s diagnosis and whether her tampons
caused her TSS. (Id. at pp. 848-849.) On appeal from a jury verdict for

plaintiff, the defendant argued, as Monsanto argues here, that the consumerexpectations test is
inappropriate in cases that require the presentation of

expert testimony. (Id. at p. 865.) The appellate court disagreed. The court
first noted that the defendant, like Monsanto, had not requested jury
instructions on the alternate risk-benefit test and that it had not provided

any evidence to meet its burden under that standard to show that a safer
alternative design was infeasible, or that the cost of a different design would
have been prohibitive, or that a different tampon design would have been
more dangerous to the consumer. (Id. at p. 864.) But in any event, the court
ruled that reliance on expert testimony on some issues did not preclude the
plaintiff from proceeding on a consumer-expectations theory. (Id. at pp. 864—
866.) The plaintiff had been using the brand of tampon in question for five
years, and she “could reasonably expect, and had every right to expect, that
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use of the product would not lead to a serious (or perhaps fatal) illness.” (Id.
at p. 867.)

Monsanto’s reliance on Morson v. Superior Court, supra,

90 Cal.App.4th 775, is misplaced. In Morson, the plaintiffs alleged that
manufacturers of latex gloves failed to adequately warn them of the
possibility of contracting allergies from the gloves. (Id. at pp. 778-779.) The

court held that the consumer-expectations test was inapplicable because



expert testimony would be necessary to understand the nature of the alleged
injuries. (Id. at p. 779.) The court noted that the plaintiffs’ theory of design
defect was a “complex one,” because they were “seeking to prove that their
conditions were caused by more than a natural allergy to a natural
substance, such that a product defect or a wrongdoing by a defendant could
have been causative factors.” (Id. at pp. 793-794.) The court ultimately
concluded that “[t]he alleged creation or exacerbation of allergies by a
product, such as by the presence of certain levels of proteins on the surface of
latex gloves, to which the user is exposed, are not subjects of commonly
accepted minimum safety assumptions of an ordinary consumer.” (Id. at

p. 795.) Monsanto is thus correct that a key factor in deciding whether to
apply the consumer-expectations test is “the complexity of the alleged
circumstances of the plaintiff’s injury.” But we disagree that the expectation
of average consumers about contracting unusual allergies from using latex
gloves is comparable to their expectations about contracting cancer from
using herbicides.

We likewise disagree that this case is similar to Trejo v. Johnson &

Johnson (2017) 13 Cal.App.5th 110, as Monsanto claims. In Trejo, the
plaintiff suffered a rare skin disease after taking Motrin, an over-the-counter
ibuprofen medication. (Id. at p. 116.) The plaintiff won a jury trial, but on
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appeal the court concluded that the plaintiff’s design defect claims were
preempted. (Id. at p. 117.) As a separate ground to reverse, the court also
held that the consumer-expectations test should not have been applied
because the plaintiff had “an ‘idiosyncratic’ side effect” that required expert
testimony to explain. (Id. at pp. 117, 160.) The court noted that the trial
court had repeatedly sustained objections and admonished the plaintiffs’
counsel not to solicit expert testimony about the consumer-expectations test.
(1d. at p. 159.) When proceeding on this theory, a plaintiff should present

non-expert testimony about the features of the product, according to Trejo.



(Id. at p. 160.)

Here, Johnson presented such non-expert testimony when he testified

that he received safety training to become certified in applying Ranger Pro
spray and was told “you don’t have to worry too much about it.” And
Monsanto directs us to no expert testimony (admitted with or without
objection) about Johnson’s expectations. Instead, it points to the expert
testimony that was presented on the issue of causation. Again, both sides
provided abundant expert testimony about whether Roundup products

caused Johnson’s cancer. But unlike expert testimony needed to explain the
“idiosyncratic reactions” to the products at issue in Morson v. Superior Court,
supra, 90 Cal.App.4th at page 795, and the “unusual reaction” that the
plaintiff suffered in Trejo v. Johnson & Johnson, supra, 13 Cal.App.5th at
page 160, here it was not necessary to explain a cancer diagnosis following
the application of herbicide, something within a layperson’s experience. The
trial court did not err in allowing Johnson to proceed on a consumerexpectations theory.
29

3. Substantial Evidence Supports the Jury’s Causation Finding.

Monsanto contends that the judgment must be reversed because there

is no substantial evidence of causation. More precisely, it argues that

Johnson failed to meet his burden to show that Roundup products were a
substantial factor in bringing about his injury. (See Whiteley v. Philip

Morris, Inc. (2004) 117 Cal.App.4th 635, 696.) We conclude otherwise.

“The law 1s well settled that in a personal injury action causation must

be proven within a reasonable medical probability based upon competent
expert testimony. Mere possibility alone is insufficient to establish a prima
facie case. [Citations.] That there is a distinction between a reasonable
medical ‘probability’ and a medical ‘possibility’ needs little discussion. There
can be many possible ‘causes,” indeed, an infinite number of circumstances
which can produce an injury or disease. A possible cause only becomes

‘probable’ when, in the absence of other reasonable causal explanations, it



becomes more likely than not that the injury was a result of its action.”

(Jones v. Ortho Pharmaceutical Corp. (1985) 163 Cal.App.3d 396, 402—403.)
“ ‘Legal causation is generally a question of fact to be determined by the

jury ... unless, as a matter of law, the facts admit of only one conclusion.’
(Whiteley v. Philip Morris, Inc., supra, 117 Cal.App.4th at p. 694.)

In our view, Johnson presented abundant—and certainly substantial—
evidence that glyphosate, together with the other ingredients in Roundup
products, caused his cancer. Expert after expert provided evidence both that
Roundup products are capable of causing non-Hodgkin’s lymphoma (general
causation) and caused Johnson’s cancer in particular (specific causation). As
we have mentioned, they testified that the IARC, a highly respected agency of
the World Health Organization, had classified glyphosate as a probable
human carcinogen. They further testified that to a reasonable degree of
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medical certainty, exposure to glyphosate causes non-Hodgkin’s lymphoma.
And two experts opined that Roundup products were a substantial
contributing factor in the development of Johnson’s non-Hodgkin’s lymphoma
given his heavy use of the product.

In arguing that Johnson failed to establish causation, Monsanto focuses
narrowly on two aspects of Johnson’s expert testimony. Oncologist Nabhan
opined that to a reasonable degree of medical certainty, glyphosate causes
non-Hodgkin’s lymphoma, and Roundup products were a substantial
contributing factor in the development of Johnson’s development of the
disease. On cross-examination, however, Nabhan acknowledged that he was
unable to identify a cause in the majority of cases of mycosis fungoides (the
type of non-Hodgkin’s lymphoma Johnson suffers). When asked if Johnson
could have developed mycosis fungoides even if he had not been exposed to
glyphosate, Nabhan answered, “I do not believe so.” Monsanto’s counsel tried
to impeach Nabhan with his deposition testimony that answered the same

question, and Johnson’s counsel objected that the deposition excerpt was “not



a full, complete, accurate description of what his actual testimony [was].
[Monsanto’s attorney] just wants to read the one particular question and
answer. However, the next question[] [i]s directly related to the subject

where [Nabhan] further explains exactly what his position is.” The trial

court overruled the objection, and Monsanto’s attorney asked Nabhan
whether, at his deposition, he had testified, “Mr. Johnson could well be
someone who would have developed mycosis fungoides when he did, whether
he was exposed to glyphosate or not for all [I] know.” Nabhan explained his
prior statement at trial: “Yes. You can’t play crystal ball. You can’t really

tell if somebody—I can’t tell if I’'m going to develop cancer today or not. I
mean, how could you actually tell?”” On appeal, Monsanto mischaracterizes
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Nabhan’s deposition testimony as a concession that glyphosate might not
have caused his non-Hodgkin’s lymphoma. When the testimony is read in
context, however, it is clear what Nabhan was saying: He believed it was
theoretically possible for Johnson to have developed non-Hodgkin’s
lymphoma without having been exposed to glyphosate, but that is not what

he thought actually happened.

Monsanto also faults for Nabhan for “not properly rul[ing] out the

possibility of an unknown cause” of Johnson’s non-Hodgkin’s lymphoma, but
Monsanto again mischaracterizes Nabhan’s testimony. Nabhan repeatedly
acknowledged on cross-examination that most of the time (in 80 to 90 percent
of cases) the cause of a particular patient’s non-Hodgkin’s lymphoma is
unknown. But he also emphasized that here, unlike in the majority of cases,
he could rule out unknown causes because Johnson had been exposed to a
“known carcinogen causing non-Hodgkin’s lymphoma.” When pressed on how
frequently non-Hodgkin’s lymphoma is idiopathic (of unknown origin),
Nabhan explained that “I have cared for patients—hundreds of patients of
non-Hodgkin’s lymphoma where I’ve told them I don’t know why the disease

happens, so, | mean, | know that for sure. . . . But there are situations that



are different. There are scenarios where you are able to identify a particular
cause, and I think it’s your obligation if there’s a particular cause that you
believe is substantially contributing to the disease to eliminate this, because

you can modify a risk factor. . . . I mean, I never said that every nonHodgkin’s lymphoma is
caused by Roundup.”

This case is thus distinguishable from the federal cases upon which

Monsanto relies, where the experts were unable to expressly rule out the
possibility of idiopathic causes and there were other reasons to question their
conclusions. (Hall v. Conoco Inc. (10th Cir. 2018) 886 F.3d 1308, 1311, 1314
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[insufficient connection between benzene and plaintiff’s leukemial];

Milward v. Rust-Oleum Corp. (1st Cir. 2016) 820 F.3d 469, 475-476 [expert
failed to use scientifically reliable method to rule in benzene as a possible
cause of plaintiff’s leukemia]; Tamraz v. Lincoln Elec. Co. (6th Cir. 2010)
620 F.3d 665, 669-670, 675 [expert’s testimony on connection between
manganese exposure and plaintiff’s condition based on multiple levels of
speculation, meaning expert ignored the essential but difficult task of ruling
out idiopathic causation]; Kilpatrick v. Breg, Inc. (11th Cir. 2010) 613 F.3d
1329, 1343 [expert “clearly testified that he could not explain why potentially
unknown, or idiopathic alternative causes were not ruled out”]; Bland v.
Verizon Wireless, L.L.C. (8th Cir. 2008) 538 F.3d 893, 897-898 [where
majority of cases of exercise-induced asthma have no known cause, treating
physician could not link Freon to plaintiff’s exercise-induced asthma because
doctor “failed to eliminate scientifically other possible causes”]; Black v. Food
Lion, Inc. (5th Cir. 1999) 171 F.3d 308, 313 [because fibromyalgia has no
known cause and expert said she did not find the cause of plaintiff’s condition
but only identified a possible contributing factor, expert opinion “include[d]
conjecture, not deduction from scientifically-validated information™].)

We likewise reject Monsanto’s related argument that forensic

toxicologist Sawyer’s testimony was “unreliable, speculative, and legally

insufficient to support a finding of causation” because he made “no attempt”



to take into account that at least 80 percent of non-Hodgkin’s lymphoma
cases are idiopathic. Sawyer opined that exposure to Roundup products
caused Johnson’s non-Hodgkin’s lymphoma because Johnson’s “use of the
product was extraordinarily heavy,” and this exposure was “far more” than
subjects of other studies. Sawyer was not obligated to “affirmatively negate
every other possible cause” of Johnson’s disease before he could opine on
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causation. (Cooper v. Takeda Pharmaceuticals America, Inc. (2015)

239 Cal.App.4th 555, 584 (Cooper).) “Bare conceivability of another possible
cause does not defeat a claim; the relevant question is whether there is
‘substantial evidence’ of an alternative explanation for the disease” (id. at

p. 586), and here Monsanto does not point to any such evidence.

Contrary to Monsanto’s argument, a conclusion that Johnson

sufficiently established causation is consistent with Cooper. In Cooper, an
expert testified for the plaintiff that he believed the defendant’s diabetes
medication was a substantial factor in causing the plaintiff’s bladder cancer.
(239 Cal.App.4th at p. 561.) After a jury reached a verdict for the plaintiff,
the trial court struck the expert’s testimony and granted defendant’s request
for judgment notwithstanding the verdict because, although the expert had
identified many possible causes of bladder cancer, he did not adequately
consider them and rule them out as to the plaintiff. (Id. at p. 573.) The

Court of Appeal reversed and directed the trial court to reinstate the jury
verdict. (Id. at p. 597.) The court noted that in California, a plaintiff need
not definitively exclude all possible causes of harm before expressing an
opinion that a defendant’s conduct or product caused a plaintiff’s harm. (Id.
at p. 580.) Cooper also observed that experts may testify that “the results

of . .. individual studies considered as a whole, including . . . meta-analyses,”
may inform their opinion on whether a product caused harm. (Id. at p. 589.)
In highlighting the reliability of the expert’s testimony, Cooper further noted

that the expert relied on epidemiological studies showing hazard ratios for



developing bladder cancer that ranged from 2.54 to 6.97. (Id. at p. 593.)
“ ‘[A] relative risk greater than 2.0 is needed to extrapolate from generic
population-based studies to conclusions about what caused a specific person’s
disease. When the relative risk is 2.0, the alleged cause is responsible for an
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equal number of cases of the disease as all other background causes present

in the control group. Thus, a relative risk of 2.0 implies a 50% probability

that the agent at issue was responsible for a particular individual’s disease.
This means that a relative risk that is greater than 2.0 permits the

conclusion that the agent was more likely than not responsible for a

particular individual’s disease.” ” (Id. at pp. 593-594, italics omitted.)

Here, Nabhan testified that he reviewed glyphosate studies and that

“there are several studies that I looked at that doubled the risk of developing
non-Hodgkin[’s] lymphoma.” He pointed to one study with a risk estimate of
2.1, and another one that showed double the risk for people who were exposed
to glyphosate for more than two days per year. Yet another study showed

that exposure to glyphosate more than ten days per year results in a risk

factor of 2.36, “so more than double the risk.” Another expert noted that
Johnson’s level of exposure to Roundup products was “beyond the worst case”
contained in the literature based on how much product he applied. This is
substantial evidence of causation under Cooper. (See also Davis v. Honeywell
Internat. Inc. (2016) 245 Cal.App.4th 477, 493 [no requirement in California
that plaintiff show that exposure to a product more than doubled plaintift’s
risk of contracting disease in order to establish causation].)

Oncologist Neugut’s testimony does not undermine the jury’s verdict, as
Monsanto claims. Neugut testified on direct examination that he examined

six studies, five of which were case-control studies, meaning they were
studies that looked at people with lymphoma and a control group of people
who did not have lymphoma. He created a “Forest plot” to show to the jury

the association between exposure to glyphosate and lymphoma. Neugut



explained that if the association between the substance and the disease was
random, the studies would be “randomly distributed around 1. Half should
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be above. Half should be below. That’s what random means.” Instead, all

the studies were “above 1. All of them. That’s a phenomenon referred to in
causal epidemiology as consistency. They’re consistently elevated above 1.
Whatever flaws, problems, issues we’re all going to raise about these studies,
one or the other, no studies are perfect, whatever things each study does, no
study is identical. . . . []] But all of them are consistently above 1, and that’s
non[] random.” Neugut further explained that when the studies were
combined, “the risk ratio was 1.3, meaning that there was a 30-percent
increased risk of non-Hodgkin’s lymphoma in the context of glyphosate
exposure, with a . . . statistically significant 95-percent confidence interval.”
According to Neugut, it is “extremely difficult” to get a statistically significant
outcome in any individual study, and he acknowledged that “none of them
[the studies] are statistically significant on their own.” But combining the
studies reveals “the fact that they’re all consistently positive together,” which
“leads to a statistically significant positive exposure.”

Twice on cross-examination, Monsanto’s attorney asked Neugut to

confirm that each individual study on the Forest plot was not statistically
significant, which Neugut did. Neugut stressed again, though, that “across
the board, as | said, to a greater or lesser degree, they all [the studies] are
positive by being to the right of one and thus I considered them on a whole
positive with showing risk ratios greater than one. And the metaanalysis
shows a cumulative risk ratio that’s greater than one as well.” On appeal,
Monsanto contends that Neugut “conceded” that none of the studies he
considered showed a relative risk greater than 2.0, which Monsanto
characterizes as a concession that the studies lacked a “statistically
significant result.” But Monsanto sidesteps Neugut’s main point: Taken

together, the studies he considered showed a connection between glyphosate
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and non-Hodgkin’s lymphoma. Although studies reporting relative risk
estimates under 2.0 might not on their own establish causation, “they may be
combined with other evidence to provide proof of causation.” (Johnson &
Johnson Talcum Powder Cases (2019) 37 Cal.App.5th 292, 326 (Echeverria).)
It was the jury’s duty to determine the experts’ credibility and to weigh

their testimonies against contradictory evidence. (Echeverria, supra,

37 Cal.App.5th at p. 330.) “We may not reweigh the evidence, make
credibility determinations, or disregard reasonable inferences that may be
drawn in favor of the verdict. Substantial evidence supported the jury’s
finding” that Roundup products were a substantial factor in causing
Johnson’s non-Hodgkin’s lymphoma. (Id. at p. 332.)

4. Federal Law Does Not Preempt Johnson’s Causes of Action.

Monsanto next renews its claim, rejected below on summary judgment,

that Johnson’s causes of action were preempted under the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA, 7 U.S.C. § 136 et seq.).
Monsanto devoted only a small portion of its opening brief to the issue, but
after filing its brief, sought to augment the record with additional EPA
records it considered pertinent. The records provoked additional motions and
briefing. After considering these materials and arguments, we conclude that
Monsanto has failed on the record before us to establish that Johnson’s
failure-to-warn causes of action were preempted. Furthermore, and
regardless of this conclusion, we also conclude that Johnson’s design defect
claim based on the consumer expectations test was not preempted and
provides an independent basis to support the jury’s liability determination.

a. General Preemption Principles and the Federal Statute.

The Supremacy Clause provides that federal laws are the supreme law

of the land, and any state laws that conflict with them are preempted.
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(Mutual Pharmaceutical Co., Inc. v. Bartlett (2013) 570 U.S. 472, 479-480



(Bartlett).) “There are four species of federal preemption: express, conflict,
obstacle, and field.” (Viva! Internat. Voice for Animals v. Adidas Promotional
Retail Operations, Inc. (2007) 41 Cal.4th 929, 935.) Only the first two are
implicated here. Express preemption arises when Congress explicitly defines
the extent to which its enactments preempt state law. (Id. at p. 936.)

Conflict preemption occurs when it is impossible to simultaneously comply
with both state and federal law. (Ibid.)

Two principles guide preemption jurisprudence: First, Congress’s

intent is paramount, and second, especially in cases where Congress has
legislated in a field that states traditionally have occupied, courts assume
that Congress did not intend to preempt state powers unless that was
Congress’s clear and manifest purpose. (Wyeth v. Levine (2009) 555 U.S. 555,
565 (Wyeth).) Even where Congress has not expressly preempted state law,
state law may be impliedly preempted where it is impossible for a party to
comply with both state and federal requirements. (Id. at p. 568; Bartlett,
supra, 570 U.S. at p. 480.) But only a federal rule that holds “the force of
law” will preempt a conflicting state requirement; a federal agency’s “mere
assertion” of preemption will not. (Wyeth, at p. 576.)

To identify Congress’s purpose, we first look to the federal statute.

FIFRA is a comprehensive statute that regulates the use, sale, and labeling
of pesticides; regulates pesticides produced and sold in both intrastate and
interstate commerce; provides for review, cancellation, and suspension of
registering pesticides; and gives the EPA enforcement authority. (See

Bates v. Dow Agrosciences LLC (2005) 544 U.S. 431, 437 (Bates).)

Section 136v of FIFRA governs the preemption analysis.
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Subdivision (a) of the section is relevant to the preemption analysis of
Johnson’s design defect claim, and it provides that “[a] State may regulate
the sale or use of any federally registered pesticide or device in the State, but

only if and to the extent the regulation does not permit any sale or use



prohibited by this Act.” (7 U.S.C. § 136v(a).) Thus, under this provision’s
express language, a state may not permit a pesticide that is banned under
FIFRA, but it may ban a pesticide that is otherwise permitted under FIFRA.
As we discuss further below, courts have consistently held that this language
means that state-law design defect claims are not preempted. These courts
have reasoned that if states are permitted to ban pesticides altogether, they
must be authorized to regulate a pesticide’s defective design. (Bates, supra,
544 U.S. at p. 446; see e.g., In re Roundup Products Liability Litigation
(N.D.Cal. 2019) 364 F.Supp.3d 1085, 1087—-1088 [“if California can stop
Monsanto from selling Roundup entirely, surely it can impose state-law
duties that might require Monsanto to seek EPA approval before selling an
altered version of Roundup in California].) Both the federal government and
the State of California (through the Department of Pesticide Regulation)
regulate pesticides in the state. (Caltec Ag Inc. v. Department of Pesticide
Regulation (2019) 30 Cal.App.5th 872, 881.)

Subdivision (b) of section 136v (section 136v(b)) implicates a different
analysis for state-based failure-to-warn claims. It provides that a “State

shall not impose or continue in effect any requirements for labeling or
packaging in addition to or different from those required under this Act.”

(§ 136v(b).) A manufacturer wanting to register a pesticide must submit to
the EPA a proposed label and data supporting statements in the label.

(7 U.S.C. § 136a(c)(1)(C) & (F).) The EPA will register the pesticide if it
determines, among other things, that its label complies with FIFRA’s
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prohibition on misbranding. (7 U.S.C. §§ 136a(c)(5)(B), 136(q).) A pesticide is
“misbranded” if its label contains statements that are “false or misleading in
any particular” (7 U.S.C. § 136(q)(1)(A)) or if it omits necessary warnings or
cautionary statements (id., § 136(q)(1)(F) & (G)). Manufacturers have a
continuing duty to adhere to FIFRA’s labeling requirements (7 U.S.C.

§ 136j(a)(1)(E)), and they may seek approval to amend labels (7 U.S.C.



§ 136a(f)(1)).

The jurisprudence on whether the provisions of section 136v(b) preempt
state law failure-to-warn claims has been uneven. As of 2000, “the
overwhelming majority of . . . courts,” including our Supreme Court, held that
they did. (Etcheverry v. Tri-Ag Service, Inc. (2000) 22 Cal.4th 316, 320-321
(Etcheverry).) These courts held that section 136v(b)’s prohibition against
any labeling “requirement” that was “in addition to or different from” FIFRA
was couched in sweeping terms that preempted all state law claims based on
a lack of adequate warning. (Id. at p. 325, citing § 136v(b).) After Etcheverry,
California courts held that labeling claims were preempted, but common-law
claims not implicating labeling requirements were not. (Etcheverry, at

p. 336; Arnold v. Dow Chemical Co. (2001) 91 Cal.App.4th 698, 728-729.)
Not all courts agreed with Etcheverry’s reasoning, however, and in 2005
Bates resolved the conflict. (Bates, supra, 544 U.S. at p. 437.) In Bates, the
EPA granted a manufacturer permission to sell a new pesticide whose label
said that it was recommended in all areas where peanuts are grown. (Id. at
pp. 434-435.) A group of Texas peanut farmers sued the manufacturer under
state consumer-protection law alleging that applying the pesticide severely
damaged their crops. (Ibid.) Meanwhile, the manufacturer applied for, and
the EPA approved, a supplemental label only for Texas and two other states
where peanut farmers experienced crop damage that warned not to apply the
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pesticide to soils with a pH of 7.2 or greater. (Id. at p. 435.) The district

court dismissed the farmers’ lawsuit after it concluded that their claims were
expressly preempted by FIFRA’s prohibition against states imposing
requirements for labeling or packaging in addition to or different from those
required under the statute. (Bates, at p. 436, citing § 136v(b).) The court of

appeals affirmed the dismissal, concluding that FIFRA preempts any statelaw claim where a
judgment would induce a defendant to alter its product’s

label. (Bates, at p. 436.)

The Supreme Court reversed. It noted that states “have ample



authority to review pesticide labels to ensure that they comply with both
federal and state labeling requirements. Nothing in the text of FIFRA would
prevent a State from making the violation of a federal labeling or packaging
requirement a state offense, thereby imposing its own sanctions on pesticide
manufacturers who violate federal law. The imposition of state sanctions for
violating state rules that merely duplicate federal requirements is equally
consistent with the text of § 136v.” (Bates, supra, 544 U.S. at p. 442.)
Although FIFRA bars states from imposing “requirements for labeling or
packaging in addition to or different from those required under this Act”

(§ 136v(b)), the court rejected the premise that an occurrence (such as an
adverse jury verdict) that “merely motivates an optional decision” to change a
pesticide label was not a “requirement” under the law. (Bates, at p. 445.)
The court held that “[f]or a particular state rule to be pre-empted, it must
satisfy two conditions. First, it must be a requirement ‘for labeling or

packaging’; rules governing the design of a product, for example, are not preempted. Second,
it must impose a labeling or packaging requirement that is

‘in addition to or different from those required under [section 136v(b)].” ” (Id.
atp. 444))
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Bates acknowledged that a failure-to-warn claim is premised on state
common-law rules that qualify as “ ‘requirements for labeling or packaging’ ”
under section 136v(b) because it alleges an inadequate warning. (Bates,
supra, 544 U.S. at p. 446.) But it does not automatically follow that FIFRA
preempts such claims since section 136v(b) prohibits only state-law labeling
and packaging requirements that are ““ ‘in addition to or different from’ ”
FIFRA’s packaging and labeling requirements. (Bates, at p. 447.) “Thus, a
state-law labeling requirement is not pre-empted by § 136v(b) if it is
equivalent to, and fully consistent with, FIFRA’s misbranding provisions.”
(Ibid.) Under the U.S. Supreme Court’s interpretation, section 136v(b)
“retains a narrow, but still important, role. In the main, it pre-empts

competing state labeling standards—imagine 50 different labeling regimes



prescribing the color, font size, and wording of warnings—that would create
significant inefficiencies for manufacturers. The provision also pre-empts
any statutory or common-law rule that would impose a labeling requirement
that diverges from those set out in FIFRA and its implementing regulations.
It does not, however, pre-empt any state rules that are fully consistent with
federal requirements.” (Bates, at p. 452.) The court cautioned, however, that
“a state-law labeling requirement must in fact be equivalent to a requirement
under FIFRA in order to survive pre-emption.” (Id. at p. 453.) “For example,
a failure-to-warn claim alleging that a given pesticide’s label should have

stated ‘DANGER’ instead of the more subdued ‘CAUTION’ would be preempted because it is
inconsistent with 40 C.F.R. § 156.64 (2004), which

specifically assigns these warnings to particular classes of pesticides based on
their toxicity.” (Ibid.) “[ A] manufacturer should not be held liable under a
state labeling requirement subject to § 136v(b) unless the manufacturer is
also liable for misbranding as defined by FIFRA.” (Id. at p. 454.)
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b. Trial Court Proceedings.

Monsanto moved in the trial court for summary judgment, arguing

among other things that FIFRA expressly and impliedly preempted all of
Johnson’s causes of action. As for Johnson’s “warnings-based claims,”
Monsanto noted that the EPA had found glyphosate to be non-carcinogenetic
and argued that FIFRA impliedly and expressly preempted the claims
because the EPA would have rejected any attempt to add a cancer warning to
Roundup products. Monsanto relied on Bates’s holding that state labeling
requirements are preempted when they diverge from FIFRA’s labeling
requirements. (Bates, supra, 544 U.S. at p. 454.) Monsanto contended that
holding it liable for failing to warn of the dangers of glyphosate would
directly contradict the EPA’s prior approvals of labels for Roundup products.
As for Johnson’s design defect claims, Monsanto argued that they were
impliedly preempted because they would compel Monsanto to stop selling

Roundup products or would require a change in formulation. In advancing



this argument, Monsanto did not cite Bates and instead relied on cases
analyzing different federal statutes.

The trial court rejected these arguments and denied Monsanto’s

motion. The court noted that under both FIFRA and California law, a

pesticide must provide adequate warnings to protect health. (7 U.S.C.

§ 136(q)(1)(G); Conte v. Wyeth (2008) 168 Cal.App.4th 89, 101-102.) Because
of this consistency, the court concluded, there was no express preemption
under Bates. And the claims were not impliedly preempted, the court
concluded, because FIFRA bars states only from imposing inconsistent
labeling requirements. Because states retain the power under FIFRA to ban

a pesticide that the EPA has approved, the fact that the EPA had approved
the label for Roundup products did not mean the warnings claims were
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preempted. As for Johnson’s design defect claims, the trial court faulted
Monsanto for relying on inapposite authority and concluded that the claims
were not preempted under Bates. Finally, the court also granted Johnson’s
motion for summary adjudication on Monsanto’s affirmative defenses that
were based on preemption. The jury was thus not asked to consider

questions of preemption.

c. Analysis.

Monsanto renewed its preemption argument in its opening brief,

although it gave little attention to it. To the extent it pursues its argument
that FIFRA preempts Johnson’s design defect claim, we agree with the trial
court that the argument is foreclosed by Bates, supra, 544 U.S. at pages 434
435, 448, and 451-453. Therefore, we need not further address it.

Monsanto also maintained in its opening brief, for the first time on

appeal, that Johnson’s failure-to-warn causes of action were preempted under
Bates because the causes encompassed “a more expansive warning obligation”
than that required under FIFRA. Even if this argument was not forfeited, it

lacks merit. As we mentioned, the jury was instructed that it could find



Monsanto liable for failing to warn if jurors found that Roundup products had
“potential risks that were known or knowable” at the time of their
manufacture, distribution, or sale, and that such risks presented “a
substantial danger to persons using” the products (or misusing them in an
intended or reasonably foreseeable way). (Italics added.) Monsanto omits
the “substantial danger” portion of the instruction and contends that the jury
was instructed that it could find the company liable if it found that Roundup
products had only “potential risks.” It then argues that this is a more
expansive warning obligation than what is required under FIFRA.
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But in support of its argument, Monsanto relies on a part of FIFRA
governing the registration of pesticides that provides that the EPA
administrator shall register a pesticide if it determines that the pesticide,
“when used in accordance with widespread and commonly recognized
practice . . . will not generally cause unreasonable adverse effects on the
environment.” (7 U.S.C. §§ 136(b), 136a(c)(5)(D).) Monsanto argues that
FIFRA thus requires warnings only about those risks associated with

“ ‘widespread and commonly recognized’ practices.” We are not persuaded.
FIFRA’s misbranding provisions are set forth elsewhere in the statute, and
Monsanto fails to argue, let alone establish, that they are inconsistent with
California law. (See 7 U.S.C. § 136(q)(1)(G) [pesticide misbranded where
label does not contain warning that “is adequate to protect health], 40 C.F.R.
§ 156.70(b) [where “acute hazard may exist to humans,” label must bear
precautionary statements]; see also Bates, supra, 544 U.S. at p. 454 [“To
survive pre-emption, the state-law requirement need not be phrased in the
identical language as its corresponding FIFRA requirement”].)

We also reject Monsanto’s short, related argument that FIFRA

expressly preempts Johnson’s failure-to-warn claims. Again, FIFRA
preempts such claims only if state-law labeling requirements are inconsistent

with FIFRA’s misbranding provisions. (Bates, supra, 544 U.S. at pp. 444—



446.) California’s requirement that products contain adequate warnings is
wholly consistent with FIFRA’s requirements that labels include necessary
warnings and cautionary statements. (7 U.S.C. § 136(q)(1)(F) & (G); Saller v.
Crown Cork & Seal Co., Inc., supra, 187 Cal.App.4th at p. 1238.)

We recognize that Monsanto is required to seek and obtain EPA

approval before changing labels for its Roundup products, and that the EPA
repeatedly approved Monsanto’s labels, which do not include a cancer
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warning. (7 U.S.C. § 136a(f)(1).) But Bates informs us that the existence of
these requirements and actions are not enough, standing alone, to preempt
state failure-to-warn claims. (Bates, supra, 544 U.S. at pp. 450-451.) Under
FIFRA, registration of a pesticide is prima facie evidence that the pesticide
and its labeling is consistent with FIFRA, but “[i]n no event shall

registration . . . be construed as a defense for the commission of any offense”
under FIFRA. (7 U.S.C. § 136a(f)(2).) Multiple federal courts have held that
the EPA’s registration of Roundup products does not have the force of law so
as to preempt state failure-to-warn claims when those claims are premised on
requirements consistent with FIFRA. (E.g., Hardeman v. Monsanto Co.
(N.D.Cal. 2016) 216 F.Supp.3d 1037, 1038-1039; Carias v. Monsanto Co.
(E.D.N.Y. 2016) 2016 U.S. Dist. LEXIS 139883, pp. *5-*6; Hernandez v.
Monsanto Co. (C.D.Cal. 2016) 2016 U.S. Dist. LEXIS 126930, p. *19;
Sheppard v. Monsanto Co. (D.Hawaii 2016) 2016 U.S. Dist. LEXIS 84348,
pp. *22—*23.)

Even though the federal and California statutory schemes are

consistent and multiple federal courts have rejected Monsanto’s preemption
arguments, Monsanto insists in its opening brief that “impossibility
preemption” nonetheless bars Johnson’s failure-to-warn claims because there
is “clear, indeed dispositive, evidence that [the] EPA would have rejected a
cancer warning had Monsanto proposed one.” Monsanto reasons that the

agency “would not possibly have required a cancer warning” because it



repeatedly determined that glyphosate was not unsafe. But just because the
EPA has not previously required a cancer warning does not establish that the
agency would necessarily disallow one.

Since Monsanto appealed, the U.S. Supreme Court has clarified that

the question whether a federal agency would not have approved a label
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change (thus preempting a state-law failure-to-warn claim) is for a judge, not
a jury. (Merck Sharp & Dohme Corp. v. Albrecht (2019)  U.S. _ [139
S.Ct. 1668, 1672] (Albrecht).) But evidence about whether the EPA might
have approved a cancer warning was largely presented for the first time on
appeal, and we, as a reviewing court, are not in the best position to evaluate
it. As we have mentioned, after Monsanto filed its opening brief it submitted
materials that it claims shows that the EPA currently would reject a cancer
warning on the labels of Roundup products. For example, in Monsanto’s
combined appellant’s reply brief/cross-respondent’s brief, it cites an

April 2019 EPA “Proposed Interim Registration Review Decision” regarding
registration requirements for glyphosate. The document states, as Monsanto
witnesses testified below, that the EPA has not found human-health risks
from exposure to glyphosate. Then, after completing its appellate briefing,
Monsanto filed a notice of new authority (Cal. Rules of Court, rule 8.254) and
directed the court to an August 7, 2019 EPA letter to a “Registrant” declining
to approve a label that included a warning about glyphosate under
Proposition 65, California’s Safe Drinking Water and Toxic Enforcement Act
of 1986 (Health & Saf. Code, § 25249.5 et seq.). The letter states that since
the EPA has determined that glyphosate is not likely to be carcinogenic to
humans, any such warning would be “false and misleading” under FIFRA.

(7 U.S.C. § 136(q)(1)(A).) Lastly, Monsanto sought judicial notice of an
amicus brief the United States has filed in its support in the Ninth Circuit.
(Monsanto Company v. Hardeman (9th Cir. No. 19-16636).) In that case, the

federal government has taken the position that FIFRA preempts state tort



claims that would subject pesticide manufacturers to what it characterizes as
“inconsistent and additional product labeling requirements.” Monsanto
argues that this additional information shows not only that the EPA
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previously approved labels for Roundup products without cancer warnings,
but also constitutes clear evidence that the agency would not approve cancer
warnings for Roundup labels in the future.

In arguing that Johnson’s failure-to-warn causes are preempted

because the EPA would not require a cancer warning, Monsanto relies on
Wyeth, supra, 555 U.S. 555, a case involving the approval of a drug label by
the Food and Drug Administration (FDA). In Wyeth, a Vermont jury found a
drug manufacturer liable for failing to adequately warn of the danger that an
injectable form of an antihistamine could cause irreversible gangrene if
administered in a certain way. (Id. at pp. 558-559.) The manufacturer
appealed and argued that the claim was barred because the FDA had
approved the drug’s labeling under the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. § 301 et seq., FDCA). (Wyeth, at pp. 558-559.) The manufacturer
argued that it thus would have been impossible to provide stronger warnings
without violating federal law. (Id. at pp. 568-569.) The U.S. Supreme Court
disagreed and held that the FDA’s approvals did not provide the
manufacturer with a complete defense to the state tort claims. (Id. at

pp. 558-559.) The court held that “absent clear evidence that the FDA would
not have approved a change to [the manufacturer’s] label,” it would not
conclude that it was impossible to comply with both federal and state
requirements. (Id. at p. 571.) The trial court in these proceedings concluded
that Wyeth does not apply here. It reasoned that “[a] fundamental premise of
Wyeth and its progeny is that the state cannot outlaw the sale of a
prescription drug that has been approved by the FDA.” By contrast here,
FIFRA’s express preemption provision is limited to requirements for labeling

or packaging that are in addition to or different from those required under



FIFRA.
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As the trial court observed, it does not appear that any court has yet
applied the Wyeth line of cases to FIFRA. But such an application would

¢ <

mean that “ ‘clear evidence’ is evidence that shows the court that the
[company] fully informed the [EPA] of the justifications for the warning
required by state law and that the [EPA], in turn, informed the [company
that it] would not approve a change to the . . . label to include that warning.”
(Albrecht, supra, _ U.S.__ [139 S.Ct. at p. 1672].)3

We agree with Monsanto that Wyeth’s reasoning is applicable under
FIFRA. That is, a defendant may establish a preemption defense to a state
failure-to-warn claim by providing clear evidence that the EPA would not
have approved a label change. (Wyeth, supra, 555 U.S. at p. 571.) At the
same time, we agree with Johnson that when Congress has expressly
identified the intended scope of preemption, courts should infer that
“Congress intended to preempt no more than that absent sound contrary
evidence.” (Viva! Internat. Voice for Animals v. Adidas Promotional Retail
Operations, Inc., supra, 41 Cal.4th at p. 945, italics added.) But even where
there is an express preemption clause, that clause “does not ‘entirely
foreclose[] any possibility of implied pre-emption.” ” (Id. at p. 944, quoting
Freightliner Corp. v. Myrick (1995) 514 U.S. 280, 288.) This is consistent
with Bates, which “emphasize[d] that a state-law labeling requirement must

in fact be equivalent to a requirement under FIFRA in order to survive preemption.” (Bates,
supra, 544 U.S. at p. 453.) And, as we discussed earlier, it

noted that if a failure-to-warn claim alleged that a given pesticide should
have stated “DANGER” instead of “CAUTION” as required under a federal
regulation, the claim would be preempted. (Ibid.) In other words, it would be
3 We asked for, and received, supplemental briefing on whether and

how Wyeth, supra, 555 U.S. 555, should apply in this case.
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impossible under those circumstances to comply with both state and federal



law. Although Monsanto does not point to any federal regulation that a
cancer warning would violate, it has pointed to evidence that arguably would
support an impossibility defense.

Both sides take the position that this court should decide in the first

instance whether FIFRA preempts Johnson’s failure-to-warn causes of action
based on the record and additional evidence the parties have presented to

this court. On the record before us, we cannot conclude that Monsanto has
established a preemption defense based on the notion that the EPA would not
have approved a label change that warned of the Roundup products’ potential
link to cancer. Albrecht emphasized that although the question of
impossibility preemption is one for the court and not for a jury, “sometimes
contested brute facts will prove relevant to a court’s legal determination
about the meaning and effect of an agency decision.” (Albrecht, supra,
__US.__ [139S.Ct. at p. 1680].) The legal determination may involve
questions of whether all material information was submitted to the agency
(here, the EPA) and the nature and scope of the agency’s determination.
(Ibid.) These do not strike us as factual determinations best made for the

first time on appeal, especially since the EPA’s position on glyphosate
labeling appears to be evolving. Moreover, even if the EPA has taken or
could take action regarding glyphosate making it impossible to comply with
both its labeling determination and state requirements, a California court
may need to consider the effect of Proposition 65, which was not litigated
below in connection with preemption or addressed in the parties’ appellate
briefs.4 Even before Bates concluded that failure-to-warn claims are not

4 In response to our request for supplemental briefing, the Attorney

General asked to submit a proposed amicus brief to address the “parallel
state-law warning requirements like those of Proposition 65.” We denied the
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necessarily preempted, Etcheverry held open the possibility that FIFRA may

not preempt failure-to-warn claims not involving product labels (e.g., point-ofsale warnings
required under Proposition 65). (See Etcheverry, supra,



22 Cal.4th at p. 337 [“Where off-label statements address matters outside the
scope of the label, an action may well lie.”].)

“Impossibility pre-emption is a demanding defense.” (Wyeth, supra,

555 U.S. at p. 573, italics added.) This was illustrated recently when the
Second Appellate District decided Risperdal & Invega Cases (2020)

49 Cal.App.5th 942. There, the trial court granted summary judgment to a
drug manufacturer on preemption grounds in a case where plaintiffs alleged
inadequate warnings on an antipsychotic medication, but the appellate court
reversed. (Id. at pp. 946, 954.) The court acknowledged that under Albrecht,
supra, __ U.S. __ [139 S.Ct. 1668], the issue is decided as a matter of law.
(Risperdal & Invega Cases, at pp. 953-954.) But after considering all the
evidence that it would have been impossible to comply with both state and
federal law—including the FDA’s denial of a citizens petition asking that the
drug be removed from the market—the court concluded that the defendant
had not submitted clear evidence “that it fully informed the FDA and, in
turn, the FDA rejected a proposed label change.” (Id. at p. 960.) In other
words, despite a more developed record in the trial court, the appellate court
concluded that the defendant had not met its high burden to demonstrate
impossibility preemption.

We reach a similar conclusion that Monsanto has not, on the record

before us, established that FIFRA preempts Johnson’s failure-to-warn claims.
We look to “the substance of state and federal law and not on agency

request because the issues it discusses are not properly before us in this case.
The parties did not litigate Proposition 65’s effect on preemption below, nor
did they raise the issue in their appellate briefs.
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proclamations of pre-emption.” (Wyeth v. Levine, supra, 555 U.S. at p. 576.)
The “ ‘possibility of impossibility [is] not enough.’ ” (Albrecht, supra,
__US. _ [139S.Ct. atp. 1678].) Here, despite the supplemental

information provided by Monsanto, it has established no more than a



possibility of impossibility. It is no doubt true that the EPA currently takes

the position that glyphosate is not harmful to humans and that a cancer
warning on glyphosate is unnecessary. But that opinion, in the abstract, is

not binding on this court. (Bates, supra, 544 U.S. at pp. 448-449 & fn. 24
[rejecting statutory interpretation advanced by United States and noting that

it took a contrary position just five years earlier in Etcheverry, supra,

22 Cal.4th at p. 330].) Monsanto has not pointed to anything that holds the
force of law necessary to preempt a conflicting state requirement. (Wyeth v.
Levine, at p. 577.) And although it asks us to apply Albrecht, that case
requires that in order to prevail on an impossibility defense, a manufacturer
must show that it “fully informed [the federal agency] for the justifications for
the warning required by state law and that the [agency], in turn, informed

the . . . manufacturer that the [agency] would not approve changing the . . .
label to include that warning.” (Albrecht, supra, U.S.  [139 S.Ct. at

p. 1678].) Monsanto has made no such showing here.

Finally, as mentioned above, reversal would not be warranted even if

we were to conclude that FIFRA preempted Johnson’s failure-to-warn causes
of action. This is because such a conclusion would have no effect on Johnson’s
design defect claim, which provides an independent basis to affirm the jury’s
liability determination and is not preempted. (Etcheverry, supra, 22 Cal.4th

at p. 336; Arnold v. Dow Chemical Co., supra, 91 Cal.App.4th at pp. 728-
729.) We are not persuaded by Monsanto’s argument that Johnson did not
have a true design defect claim because he focused solely on inadequate
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labeling of Roundup products. Monsanto first raised this argument in its
supplemental briefing in response to the court’s question whether we could
affirm the jury’s verdict based solely on the design defect cause of action even
if we concluded that Johnson’s failure-to-warn causes of action was
preempted. It argued that the two causes of action were presented in an

“inseparable manner” and based primarily on Monsanto’s failure to warn.



And Monsanto’s counsel raised the issue again at oral argument.

Even putting aside that the jury made findings on both causes of

action, we cannot conclude that the design defect claim was based solely on
the products’ lack of a warning on its label. Although we accept that
inadequate labeling was the core of Johnson’s design defect claim, it was not
the claim’s exclusive basis. In closing argument, for example, Johnson’s
attorney argued that “it’s the design itself that’s the problem. And we know,
because we heard testimony about it, there’s other types of surfactants they
could use that are not as problematic. [] We saw a slideshow from
Monsanto’s own employee saying, ‘This stuff is toxic, POEA.” There’s no
reason why they have to use POEA in this country. There’s no reason for it.”
We reject Monsanto’s belated argument that Johnson did not maintain a
separate design defect cause of action. (See also Bates, supra, 544 U.S. at

p. 445 [rejecting argument that design defect claim was preempted because a
verdict might induce company to alter its label].)

Finally, we see no reason why Johnson’s compensatory damages would

be any less were we to affirm solely on the design defect cause of action, and
Monsanto’s conduct still supports an award of punitive damages, as we
discuss below.

There is no basis to reverse the judgment based on preemption.

53

B. Monsanto Has Not Established That the Trial Court Erred in

Admitting or Excluding Evidence.

1. Additional Background.

Monsanto sought to admit various documents from the EPA and

foreign regulatory bodies concluding that glyphosate is “safe” and does not
cause cancer. Its appellate briefing, however, makes it difficult to identify
the specific documents and trial court rulings at issue. We do our best to
summarize the relevant proceedings below.

During the trial, Monsanto submitted a motion seeking to introduce



foreign regulatory decisions to support its position that glyphosate’s safety is
“in the mainstream of scientific opinion.” The motion was submitted with an
exhibit that included excerpts from eight foreign regulatory decisions. The
motion did not rely on an exception to the hearsay rule, and Monsanto does
not indicate in its appellate briefing how the trial court ruled on it.

In its opening brief, Monsanto states that “the trial court excluded as

hearsay several EPA and foreign regulatory agency reports that Monsanto
offered to show contrary conclusions on the carcinogenicity of glyphosate,”
and cites to various portions of the trial transcript. But these cited excerpts
shed little light on Monsanto’s appellate arguments. One excerpt is to a
discussion with the trial court shortly after trial began about the countries
whose regulatory agencies Monsanto wanted to cite during trial, but the
excerpt does not include references to specific documents, let alone the trial
court’s ruling on those documents. Another excerpt shows that Monsanto’s
counsel cross-examined expert Portier about statements in an opinion from
the European Chemicals Agency. Monsanto then sought to have the
document admitted into evidence, but the trial court sustained Johnson’s
hearsay objection and directed Monsanto’s counsel that “if you have any case
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law you’d like me to look at with respect to documents listed in [Portier’s]
report,” provide it to the court. Yet another excerpt reveals that during
further cross-examination of Portier, Monsanto sought to admit a 227-page
September 2016 “Glyphosate Issue Paper” by the EPA’s Office of Pesticide
Programs. The trial court ruled that Monsanto could publish relevant
portions of the paper to the jury but that the court would not admit the entire
hearsay document, and Monsanto’s attorney said Monsanto wanted to brief
the issue of the “government exceptions records.” Later that day, Monsanto
argued to the court that “documents” that showed Monsanto’s action were “in
conformity with the general acceptance in the regulatory and scientific

communities” should be “published to the jury so we can look at it as it’s



being read.” The trial court said that it “ha[d not] heard yet a hearsay
exception for allowing these documents which are not in evidence to be
published to the jury,” and Monsanto said it would file a brief later that day
on the issue.

Monsanto thereafter filed another trial brief, this time in support of

admitting various EPA documents under the official-records exception to the
hearsay rule. Monsanto submitted with its motion excerpts from (1) the
September 2016 EPA glyphosate issue paper counsel had shown to Portier,
and (2) a December 2017 EPA document tiled “Revised Glyphosate Issue
Paper: Evaluation of Carcinogenic Potential.” It also submitted a previous
request for judicial notice of more than 30 EPA documents and materials
from the Federal Register.

In the middle of trial (before Johnson rested), the court held an

afternoon session to rule on outstanding motions in limine, including the
motion for admission of the EPA documents. The court noted that the motion
mentioned only two EPA documents, but it had been provided with “volumes
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and volumes of them.” It stated that many of the documents given to the
court were outdated, were drafts, and contained the opinions of many
individuals, all of which meant they did not meet the public-records exception
to the hearsay rule. (Evid. Code, § 1280.) Monsanto then argued that the
documents went to Monsanto employees’ state of mind, to show it was
reasonable for them to conclude that the “generally accepted science”
indicated glyphosate was safe. Counsel argued that if the court rejected the
hearsay exception, that Monsanto wanted the documents admitted “not for
the truth of the matter. That is not for the truth of the matter in the
documents regard[ing] . . . whether glyphosate causes cancer. The relevant
thing for that purpose is what people believed, what people reported.” After
further questioning by the court, counsel focused on the two glyphosate issue

papers submitted with its brief. Over Johnson’s objection, the trial court said



it was open to admitting the two documents to show state of mind and asked
Monsanto’s counsel to draft a limiting instruction.

Ultimately two documents—the September 2016 EPA glyphosate issue
paper and a September 1993 EPA “Reregistration Eligibility Decision” on
glyphosate—were admitted for the limited purpose of showing Monsanto’s
state of mind regarding the science on glyphosate.

2. Analysis.

On appeal, Monsanto argues that the judgment should be reversed and

the matter remanded for a new trial “because the trial court abused its
discretion by excluding EPA and foreign regulatory documents offered by
Monsanto while admitting the IARC document offered by Plaintiff.” (Bold
omitted.) We disagree.

True enough, “a writing made as a record of an act, condition, or event”

is admissible “to prove the act, condition, or event” if (a) the writing was
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made by and within the scope of a public employee’s duty, (b) the writing was
made at or near the time of the act, condition, or event, and (c) the sources of
information and method and time of preparation were such as to indicate its
trustworthiness. (Evid. Code, § 1280.) But although Monsanto contends that
unspecified regulatory reports it offered “easily satisfied” section 1280’s
requirements, it does not demonstrate how any individual document met
those requirements. For example, Monsanto lists four documents (the 2017
EPA revised glyphosate issue paper discussed above and three foreign
regulatory documents) as “[jJust some of the excluded evidence” that should
have been admitted, without explaining how any of them satisfy a hearsay
exception. And with respect to the three foreign regulatory documents,
Monsanto does not even direct this court to anywhere in the record where it
sought admission under section 1280, let alone how (or whether) the trial
court ruled on the request(s).

Monsanto’s reliance on People v. ConAgra Grocery Products Co. (2017)



17 Cal.App.5th 51 is misplaced. There, the court held only that it could find
no abuse of discretion in the trial court’s decisions to admit various
government documents during testimony by experts who had helped draft
them. (Id. at pp. 138-140.) The case does not stand for the broad proposition
that regulatory documents are generally admissible, especially here where
Monsanto’s appellate briefing falls far short of establishing that the trial
court abused its discretion. Monsanto has not established error.
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C. A Portion of the Award of Compensatory Damages Should Be

Reduced, and as a Consequence, the Award of Punitive Damages

Should Be Reduced.

1. Additional background.

a. Closing arguments.

Toward the beginning of Johnson’s attorney’s closing argument, counsel
faulted Monsanto for not putting cancer warning labels on Roundup products
and argued that this was a “choice that reflects reckless disregard for human
health. It is a choice that Monsanto made and today is their day of
reckoning.” Counsel continued, without objection: “Every single cancer risk
that has been found has this moment, every single one, where the science
finally caught up, where they couldn’t bury it anymore, where the truth got
shown to 12 people sitting in a jury box making a true and honest decision,
and that is this day. This is the day Monsanto is finally held accountable,
and this is the beginning of that day. Because after this trial is over, after
you return a verdict that says, ‘Monsanto, no more. Warn. Call people back.
Do the studies that you needed to do for 30 years, studies that the EPA asked
them to do in the ’80s. Do your job.” [{] And if you return a verdict today
that does that, that actually changes the world. I mean, it’s crazy to say that;
right? | told you all at the beginning of this trial that you were part of
history, and you really are, and so let me just say thank you.”

After laying out the evidence and arguing that Johnson had established



causation, Johnson’s attorney turned to damages. He explained that the
parties had stipulated to the amount of economic damages ($819,882.32 in
past economic loss and $1,433,327 in future economic loss). The “hard part,”
according to Johnson’s attorney, would be determining noneconomic
damages. Counsel stressed that Johnson had suffered tremendous physical
and emotional pain and sometimes could not leave his bedroom for several
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days after chemotherapy. He then requested noneconomic damages as
follows: “What is that worth? I mean, how do you put a price tag on—I wish
that upon no one. My wors|[t] enemy, | would not wish that upon them. So
it’s a hard thing to do . . . and I think the—the cleanest way is to think about
his life expectancy; right?

“What we know is that he’s had four years of this, since 2014 he was
diagnosed, and he will live between 2 more to 33 years.

“The number’s simple: A million dollars per year. For all that

suffering, all that pain, it’s a million dollars per year.

“And if he lives for only two years, then the remaining years that he

doesn’t get to live is also a million dollars.

“So it doesn’t matter if he dies in two years or dies in 20. It’s because

he deserves that money. And so the noneconomic damages are $37 million.”
Counsel stated that a reasonable total amount for economic and noneconomic
damages would be $39,253,209.23.

Still later in his argument, Johnson’s counsel devoted significant time

to explaining why the jury should award punitive damages. At one point
during the morning session counsel referred to a Monsanto representative in
the courtroom and said that “she’s sitting over there in that corner. On her
cell phone is a speed dial to a conference room in St. Louis, Missouri. And in
that conference room, in that board room, there’s a bunch of executives
waiting for the phone to ring. Behind them is a bunch of champagne on ice.”

Monsanto’s attorney objected to the argument as “complete fantasy,” and the



trial court sustained the objection. Johnson’s attorney then argued that the
jury should impose punitive damages in an amount “that tells those people—
they hear it, and they have to put the phone down, look at each other, and
say, ‘We have to change what we’re doing.’ [{] Because if the number comes
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out and it’s not significant enough, champagne corks will pop. ‘Attaboys,’ are
everywhere.” The trial court again sustained an objection by Monsanto’s
attorney and cautioned Johnson’s counsel not to engage in speculation.

After a lunch break, Monsanto moved for a mistrial based in part on
Johnson’s statements regarding punitive damages that were meant to
“inflame the jury” and were ““a pure product of [Johnson’s attorney’s]
fantasy.” Monsanto’s attorney also objected on due process grounds to
Johnson’s attorney arguing that the jury could be part of history and send a
message, because the argument was “not tied to the plaintiff]] or plaintiff’s
damages.” The trial court told Johnson’s counsel that his comments about
“champagne in the board room were very inflammatory and prejudicial, and I
told you [at sidebar] that you shouldn’t make those comments because,
among other things, it might lead to something like this, a mistrial.” The

trial court took the matter under submission and allowed closing arguments
to continue.

The following morning, the trial court stated “the principal area of

concern” that it had was the comment about suggesting to the jury that they
should “send a message with the amount of punitive damages that they
award.” Johnson’s counsel disagreed with that characterization of his closing
argument. The court reiterated, “[T]he one [comment] that I think was really
inappropriate and the one that I’m most concerned about with regard to the
jury’s deliberations were the arguments about changing the world, being a
part of history, et cetera, with regard to punitive damages.” (Again, this
argument was made without objection and came long before counsel argued

specifically about punitive damages.) The court did not grant the motion for



nonsuit but instead elected to instruct the jury before their deliberations as
follows: “Yesterday during closing arguments, you heard discussion from
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plaintiff’s counsel about the purpose of punitive damages and a reference to
changing the world or something to that effect, and | want to remind you and
tell you again, as | instructed you yesterday, as to the purpose of punitive
damages. [q] The purpose of punitive damages is explained in great detail in
Instruction Number 25, which I read to you yesterday. I’'m not going to read
the entire instruction to you again, but | want to remind you that if, in fact,
you find liability in this case and if you decide to award punitive damages,
the purpose of punitive damages is only to punish Monsanto for any crime
that was visited upon Mr. Johnson. And you’ll see at the conclusion of the
instruction there, ‘Punitive damages may not be used to punish Monsanto for
the impact of its alleged misconduct on persons other than Mr. Johnson.’

[1] So keep that in mind during your deliberations. If you have any questions
about the proper purpose of punitive damages, should you reach that
discussion, refer back to the instruction, and you may, of course, send
questions to me as well through the bailift.”

b. The jury’s award of damages.

The jury awarded Johnson approximately $39.3 million in

compensatory damages, the amount Johnson requested. The verdict form
listed the stipulated amounts of past and future economic losses, and the jury
awarded $4 million for past noneconomic losses and $33 million for future
noneconomic losses (which is consistent with counsel’s argument that
Johnson was entitled to $1 million for each year since his diagnosis and

$1 million for each year he was expected to live, up to the maximum
estimated life expectancy of 33 additional years). The jury also awarded
Johnson $250 million in punitive damages.
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c. Motion for a new trial.



As we have mentioned, Monsanto filed a motion for a new trial and a

motion for judgment notwithstanding the verdict, arguing that Johnson was
not entitled to punitive damages. In a tentative ruling, the trial court
indicated it would grant Monsanto’s motions because Johnson had not
presented clear and convincing evidence of malice or oppression. (Civ. Code,
§ 3294, subd. (a).) The trial court also asked that the parties be prepared to
address five topics at the hearing on Monsanto’s motion, including future

noneconomic damages, asking: “Is the $33 million award for future noneconomic damages
based on [Johnson’s] argument to award $1 million for

each year of lost life expectancy? If so, is this award improper as a matter of
law?”

The trial court held a hearing on the motions the same day it issued its
tentative ruling. Not surprisingly, Monsanto’s counsel argued that the

$33 million award was improper as a matter of law. The trial court noted

that Johnson had presented evidence that he would live no more than two
years, shortening his life expectancy by 33 years, and the court and
Monsanto’s counsel discussed whether that meant Johnson was entitled to no
more than $2 million in future noneconomic damages. Johnson’s attorney, by
contrast, argued that Johnson was permitted to seek both $1 million for each
year of his expected remaining life as well as for the loss of enjoyment of

33 years of his life. The parties also argued at length about whether Johnson
was entitled to punitive damages. At the close of the hearing, the court asked
that both parties submit proposed orders.

Around two weeks after the hearing, the trial court adopted an order

that does not appear to have been submitted by either party. Although the
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parties had discussed future noneconomic damages at the hearing, the court’s
order did not address them and the award thus remained the same.

The court did, however, address punitive damages. It reversed its

position from its tentative opinion and concluded that Johnson had in fact

shown by clear and convincing evidence that the company as a whole acted



maliciously. It also stated that the jury could have found that Monsanto’s
decision to continue marketing glyphosate-based herbicides despite a possible
link with non-Hodgkin’s lymphoma constituted corporate malice for purposes
of punitive damages. The court explained that malice does not require the
intent to harm, and that conscious disregard for another’s safety may be
sufficient where the defendant is aware of its conduct’s probable dangerous
consequences and willfully fails to avoid such consequences. (Pfeifer v. John
Crane, Inc. (2013) 220 Cal.App.4th 1270, 1299.)

Still, the trial court reduced the amount of the award on federal due

process grounds. Relying on State Farm Mut. Auto. Ins. Co. v. Campbell
(2003) 538 U.S. 408, the court noted that the Fourteenth Amendment limits
punitive damages. After analyzing Monsanto’s degree of reprehensibility and
the disparity between the compensatory damages award and the punitive
damages award (Simon v. San Paolo U.S. Holding Co., Inc. (2005) 35 Cal.4th
1159, 1172 (Simon)), the court reduced the award of punitive damages to
$39,253,209.35, the same amount as the compensatory damages awarded by
the jury. Johnson accepted the reduction of punitive damages. Monsanto
thereafter appealed, which permitted Johnson to challenge the reduction of
punitive damages on cross-appeal. (Miller v. National American Life Ins. Co.
(1976) 54 Cal.App.3d 331, 345.)
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2. The Evidence Does Not Support the Entire Award for Future
Noneconomic Damages.

Monsanto does not challenge the jury’s award of $4 million in past
noneconomic losses. But it does argue that the $33 million in future
noneconomic damages are not supported by the evidence of Johnson’s life
expectancy. We agree that this portion of the award should be reduced.

“The amount of damages is a fact question, first committed to the

discretion of the jury . . .. [Jurors] see and hear the witnesses and

frequently . . . see the injury and the impairment that has resulted therefrom.



As a result, all presumptions are in favor of the decision of the trial court
[citation]. The power of the appellate court differs materially from that of the
trial court in passing on this question. An appellate court can interfere on

the ground that the judgment is excessive only on the ground that the verdict
is so large that, at first blush, it shocks the conscience and suggests passion,
prejudice or corruption on the part of the jury.” (Seffert v. Los Angeles
Transit Lines (1961) 56 Cal.2d 498, 506507 (Seffert).) “ ‘An appellate
court . . . cannot weigh the evidence and pass on the credibility of the
witnesses as a juror does. To hold an award excessive it must be so large as
to indicate passion or prejudice on the part of the jurors.” ” (Id. at p. 507.)
Put another way, “We review the jury’s damages award for substantial
evidence, giving due deference to the jury’s verdict.” (Bigler-Engler v. Breg,
Inc. (2017) 7 Cal.App.5th 276, 300.) “There is no fixed standard by which we
can determine that an award is excessive. We usually defer to the jury’s
discretion unless the record shows inflammatory evidence, misleading
instructions, or improper argument by counsel that would suggest the jury
relied on improper considerations.” (Mendoza v. City of West Covina (2012)
206 Cal.App.4th 702, 720-721.)
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We first recognize that there was overwhelming evidence that Johnson

has suffered, and will continue to suffer for the rest of his life, significant
pain and suffering. Both Johnson and his wife testified that after his
diagnosis, he had trouble sleeping, he was in a lot of pain, and he was “very
depressed, especially when he was getting [chemotherapy] treatments.” After
one round of chemotherapy, Johnson stayed in bed for an entire month and
hardly ate or drank, and he was unable to help his wife with housework as he
previously did. He suffered painful lesions on different parts of his body and
testified that “I’ve had it bad everywhere.” The lesions were so painful that it
was sometimes difficult for him to put on shoes or wear certain clothes, and

he told his family he would wear a loose bedsheet if he could because he did



not want anything to touch his skin. Johnson was also embarrassed by the
lesions because people stared at his skin when he went out, so he wore a hat
and glasses to cover up. He avoided going to swimming pools because he did
not want people to worry that his skin condition was contagious. Cancer also
affected Johnson’s memory and gave him permanent neuropathy in his feet
and hands. The neuropathy in his hands prevented Johnson from playing
golf, and he also was unable to play sports with his children. He tried to stay
positive for his two sons, but he cried at night after the children went to bed.
Johnson was scheduled to have another round of chemotherapy about a
month after he testified, and he explained that “I’m getting to the point

where I’'m really tired of going through the whole thing of chemo and all of
that, because it really takes everything out of you.” For these reasons, we
cannot say that the award of future noneconomic damages, though large,
shocked the conscious. (Seffert, supra, 56 Cal.2d at pp. 506-507; Rodriguez v.
McDonnell Douglas Corp. (1978) 87 Cal.App.3d 626, 654—655 [“The fact that
an award may set a precedent by its size does not in and of itself render it
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suspect.”], disapproved on another ground by Coito v. Superior Court (2012)
54 Cal.4th 480, 499.)

Nor can we agree with Monsanto’s argument that the award on its face
indicates jurors’ passion, prejudice or corruption. (Seffert, supra, 56 Cal.2d at
pp. 506-507.) As Johnson notes, jurors deliberated for three days, and they
asked three questions during deliberations, signs that they “carefully
consider[ed] all of the issues in arriving at [their] verdict,” as the trial court
characterized their service. (E.g., People v. Jurado (2006) 38 Cal.4th 72, 134
[five days’ deliberation on penalty phase strongly implied a verdict based on
“a full and careful review of the relevant evidence and of the legitimate
arguments for and against the death penalty”].) And although the amount of
punitive damages awarded ($250 million) was high, it was two thirds of what

Johnson requested in exemplary damages ($373 million), another sign that



that jurors were not swayed by passion or prejudice in calculating damages.
(Cf. Buell-Wilson v. Ford Motor Co. (2006) 141 Cal.App.4th 525, 553 [jury’s
award of 13 times the amount counsel requested in noneconomic damages
and three times what was requested for loss-of-consortium damages indicated
jurors acted out of passion or prejudice], disapproved on another ground by
Kim v. Toyota Motor Corp. (2018) 6 Cal.5th 21, 38, fn. 6.)

True enough, the trial court’s order reducing the award of punitive

damages stated, “In a case such as this where there is a punitive element to
the compensatory damages award, the law supports only a one to one ratio
for punitive damages.” (Italics added.) The court was relying on the

principle that when considering the proper ratio between compensatory and
punitive damages the court may consider whether a substantial

compensatory award for emotional distress “may be based in part on
indignation at the defendant’s act and may be so large as to serve, itself, as a
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deterrent.” (Simon, supra, 35 Cal.4th at p. 1189, citing State Farm Mut. Auto
Ins. Co. v. Campbell, supra, 538 U.S. at pp. 425-426.) The court’s statement
was not, as Monsanto characterizes it, “tantamount to a decision that the

jury was improperly inflamed.” Monsanto’s reliance on California Shoppers,
Inc. v. Royal Globe Ins. Co. (1985) 175 Cal.App.3d 1 is misplaced. That case
involved a blatant and improper appeal to passion when plaintiff’s counsel
improperly argued to the jury that compensatory damages should be high to
justify substantial punitive damage award and that the compensatory award
should be high so it would “hold up all the way to the Supreme Court.” (Id. at
pp. 67-68.) There was no such improper appeal to passion here when
Johnson’s counsel requested $37 million in noneconomic losses. Even though
counsel was admonished for his separate argument regarding punitive
damages, we have no reason to believe the jury did not follow the trial court’s
curative instruction.

We agree with Monsanto, though, that the award of future



noneconomic damages is not supported by evidence of Johnson’s life
expectancy. The jury was instructed under CACI No. 3905A that to recover
for “future pain, mental suffering, loss of enjoyment of life, disfigurement,
physical impairment, inconvenience, grief, anxiety, humiliation and
emotional distress, Mr. Johnson must prove that he is reasonably certain to
suffer that harm.” (Italics added.) Jurors were further instructed that if they
decided Johnson had suffered damages that will continue for the rest of his
life, they “must determine how long he will probably live. According to
National Vital Statistics Report published by the National Center for Health
Statistics, a 46-year-old male is expected to live another 33 years. This is the
average life expectancy. Some people live longer and others die sooner.” In
other words, jurors were told to award noneconomic damages that Johnson
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was reasonably certain to suffer for the rest of his life, however long they
determined that might be. As one treatise has put it, “[D]amages for future
pain and suffering are based upon plaintiff’s probable life expectancy in his or
her injured condition. . . . [Clompensation for pain and suffering is
recompense for pain and suffering actually experienced, and to the extent that
premature death terminates the pain and suffering, compensation should be
terminated.” (2 Stein on Personal Injury Damages (3d ed. 1997) Pain and
Suffering, § 8:25, pp. 8-46 to 8-47, fn. omitted.)

Johnson’s attorney argued to the jury that Johnson was entitled to

$1 million per year of his pain and suffering. Although there was conflicting
evidence about how long Johnson would survive, counsel argued that he
would not live another two years “absent a miracle.” It follows that Johnson
was entitled to future noneconomic damages measured by a life expectancy
that was reasonable and realistic, not a life expectancy based on the hope
that he might miraculously live for dozens of more years.

Johnson argues on appeal that under California law he was entitled to

damages for a “shortened life expectancy.” But the jury instructions did not



authorize such damages, which have not been recognized as recoverable in
California. Johnson relies on, Buell-Wilson v. Ford Motor Co., supra,

141 Cal.App.4th 525. There, a jury awarded the plaintiff about $105 million
in noneconomic damages to a catastrophically injured plaintiff, or 13 times
what her attorney had argued to jurors was fair and reasonable. (Id. at

pp. 548, 553.) The trial court reduced that award to $65 million, but the
appellate court concluded that even the reduced amount was excessive and
the result of passion and prejudice. (1d. at pp. 548-549.) At one point the
court cited to a previous version of CACI No. 3905A that apparently defined
noneconomic damages as including “a shortened life expectancy” (Buell-

68

Wilson, at p. 549), language that does not appear in the current version of the
instruction. But when the court analyzed why the award of noneconomic
damages should be reduced, it looked to the amount of the award versus the
plaintiff’s projected life span, and how much she would be entitled to each
year of her remaining life. (Id. at p. 550.)

Bigler-Engler v. Breg, Inc., supra, 7 Cal.App.5th 276, likewise does not
help Johnson. There, a high school student suffered a painful knee wound,
had to undergo nine procedures to clean and close it, and was left with a
large scar after using a medical device that her doctor prescribed for use after
arthroscopic surgery. (Id. at pp. 286-289.) A jury awarded her $2,127,950 in
noneconomic damages, which the appellate court concluded was excessive.
(Id. at pp. 300-301.) The court acknowledged that the plaintiff had suffered
a serious injury that involved substantial physical pain as well as emotional
distress, anxiety, and embarrassment. (Id. at p. 302.) By the time of trial,
though, the plaintiff had improved dramatically, her daily activities had
mostly returned to normal, and her scar was small and less noticeable than
before. (Ibid.) When weighing these factors, the court noted that “[t]here
was no suggestion of the prospect of suffering a significant future disability,

shortened life expectancy, inability to succeed professionally, or a distrust of



doctors or other fiduciary advisors.” (Ibid., italics added.) Johnson points to
the court’s reference to an absence of a shortened life expectancy and reasons
that if the absence of a shortened life expectancy warranted a reduction of the
plaintiff’s damages in that case, then the presence of a shortened life
expectancy here justifies a higher award. But the lack of a shortened life
expectancy was simply one of several factors Bigler-Engler considered,
including the fact that an award for future noneconomic damages amounting
to about $100 per day for the 58 years of the plaintiff’s life expectancy was
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disproportionate to her expected future suffering. (Ibid.) In other words, the
court looked to what the plaintiff would actually suffer over the course of her
remaining life when it reduced the award to $650,000. (Id. at p. 306.)

Other cases upon which Johnson relies include the term “shortened life
expectancy” or similar phrases, but do not stand for the proposition that a
plaintiff is entitled under California law to recover for noneconomic damages
beyond a life expectancy measured in relation to the plaintiff’s injured
condition. (Loth v. Truck-A-Way (1998) 60 Cal.App.4th 757, 763-764
[availability of damages for “loss of enjoyment of life” under California law
analogous to recovery for pain and suffering]; James v. United States
(N.D.Cal. 1980) 483 F.Supp. 581, 586 [plaintiff able to establish proximate
cause where evidence showed that delayed cancer diagnosis led to shortened
life expectancy].)

Johnson’s reliance on out-of-state cases to argue that damages are

allowed for loss of enjoyment of life beyond a plaintiff’s expected shortened
lifespan is unhelpful because their holdings do not reflect California law.
(Castro v. Melchor (2018) 142 Haw. 1, 11-12, 15 [414 P.3d 53, 63-64, 67]
[case presented narrow question of whether estate of stillborn fetus may
recover damages for loss of enjoyment of life; “consciousness” not required to

recover such losses under state law because “Hawai’i case law is unique” in

this regard]; Dickhoff v. Green (Minn. 2013) 836 N.W.2d 321, 336 [calculation



of “loss of chance” damages where delayed diagnosis leads to reduced life
expectancy]; Bauer ex rel.,Bauer v. Memorial Hosp. (2007) 377 1ll.App.3d 895,
919-920 [879 N.E.2d 478, 500-501] [Illinois and other states allow recovery
for decreased life expectancy].) In fact, at least one state’s legislature
apparently changed its law in response the holding of a case cited by
Johnson. (See Illinois. Cent. R. Co. v. Young (Miss.Ct.App. 2012) 120 So.3d
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992, 1009, fn. 13 [after Mississippi Supreme Court allowed damages for loss
of enjoyment of life of person killed in car accident (Choctaw Maid Farms,
Inc. v. Hailey (Miss. 2002) 822 So.2d 911, 923), law was changed to deny
recovery for loss of enjoyment of life caused by death].)

We accept that there may be valid policy arguments to support allowing

the recovery of damages for a shortened life expectancy. (See, e.g., DePass v.
United States (7th Cir. 1983) 721 F.2d 203, 208 (dis. opn. of Posner, J.)
[“Although few reported cases . . . deal with the specific question whether a
reduction in life expectancy is compensable, the trend is toward allowing
recovery in such cases. [Citations.] As it should be. A tortfeasor should not
get off scot-free because instead of killing his victim outright he inflicts an
injury that is likely though not certain to shorten the victim’s life.”]; Estate of
Otani v. Broudy (Wash. 2004) 92 P.3d 192, 200-201 (dis. opn. of Sanders, J.)
[“M]any jurisdictions have recently begun to recognize that in a personal
injury action the shortening of a person’s life expectancy is a cognizable
injury. § . .. § It is logical to recognize, as those courts do, that life itself has
value and a defendant should be required to pay damages for wrongful
conduct that reduces a person’s life expectancy. To be sure, what is more
valuable than life itself?”’]; see also Kevin G. Burke, A New Remedy for a Life
Cut Short, 40 TRIAL 64, 65 (March 2004).) But our holding rests on
California law as was reflected in CACI No. 3905A, which was given to the
jury without any objection to the part requiring Johnson to prove he was

“reasonably certain to suffer” the harm for which compensation was sought.5



By limiting future noneconomic damages to those Johnson was reasonably

5 The lack of objection below to the jury instruction is an indication that
both parties understood it to be an accurate summary of the law. We reject
Johnson’s argument that Monsanto forfeited its challenge to the jury’s award
by not objecting below since the question presented is a legal one.
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certain to suffer, the instruction disallowed damages for years beyond his
expected life expectancy at the time of trial.

In sum, the evidence supported an award of $1 million per year for
Johnson’s pain and suffering. There is no dispute that Johnson was entitled
to $4 million for his suffering up to the time of trial in the summer of 2018.
Although the evidence showed that Johnson had about two years of his life
remaining after trial, his attorney represented at oral argument in June 2020
that Johnson was still living. Instead of reducing the award to $2 million for
the two years of future suffering he was expected to endure, we conclude that
$4 million is an appropriate award under the circumstances, given that
further legal challenges may follow before the award becomes final. The
jury’s total noneconomic damages award is thus reversed and remitted to

$8 million ($4 million in past noneconomic loss, plus $4 million in future
noneconomic loss), plus the other compensatory damages awarded, resulting
in a total reduced award of $10,253,209.32 to compensate for economic loss.
(Behr v. Redmond (2011) 193 Cal.App.4th 517, 533 [where evidence is
sufficient to sustain some but not all damages, court will reduce judgment to
amount supported by evidence].)

3. Johnson Was Entitled to Punitive Damages, but They Should

Be Reduced Commensurate with the Reduction of Future

Noneconomic Damages.

Monsanto contends that the award of punitive damages must be

stricken because there was no evidence, much less clear and convincing

evidence, that Monsanto acted with malice and oppression. In his crossappeal, Johnson argues
that the jury’s full award of punitive damages should



be reinstated. We conclude that sufficient evidence supports the award of
punitive damages but that the amount should be reduced to correspond with
our reduction of future noneconomic damages.
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a. Monsanto’s Appeal.

Punitive damages are available where the plaintiff proves “by clear and
convincing evidence that the defendant has been guilty of oppression, fraud,
or malice.” (Civ. Code, § 3294, subd. (a).) “Malice” includes “despicable
conduct which is carried on by the defendant with a willful and conscious
disregard of the rights or safety of others.” (Civ. Code, § 3294, subd. (c)(1).)
“Whether to award punitive damages and how much to award were

issues for the jury and for the trial court on the new trial motion. All
presumptions favor the correctness of the verdict and judgment.” (Stevens v.
Owens-Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1658.) We
review the evidence supporting awards of punitive damages for substantial
evidence. (Stewart v. Union Carbide Corp. (2010) 190 Cal.App.4th 23, 34.)
“As in other cases involving the issue of substantial evidence, we are bound to
‘consider the evidence in the light most favorable to the prevailing party,
giving him the benefit of every reasonable inference, and resolving conflicts in
support of the judgment.” ”” (Shade Foods, Inc. v. Innovative Prods. Sales &
Mktg., Inc. (2000) 78 Cal.App. 4th 847, 891.) We are mindful that in light of
the heightened burden of proof under Civil Code section 3294, subdivision (a),
“we must review the record in support of these findings in light of that
burden. In other words, we must inquire whether the record contains
‘substantial evidence to support a determination by clear and convincing
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evidence.” ” (Shade Foods, at p. 891.) “However, as with any challenge to the
sufficiency of the evidence, it is the appellant’s burden to set forth not just the
facts in its favor, but all material evidence on the point. ¢ “Unless this is done
the error is deemed to be waived.” > ” (Stewart, at p. 34.)

Although we do not go so far as to conclude that Monsanto has waived



the issue, we conclude that it has not met its appellate burden to show error
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and that substantial evidence supports the award of punitive damages.
Johnson argued that Monsanto and its employees discounted legitimate
questions surrounding glyphosate’s genotoxic effect, failed to conduct
adequate studies, surreptitiously contributed to and promoted articles
reporting on glyphosate’s safety, and lobbied regulators to conclude that
glyphosate is safe. On appeal, the company first accurately summarizes the
heavy burden a plaintiff must meet in order to establish punitive damages.
But then, rather than focusing on the sufficiency of the evidence, it raises
legal points in criticizing the trial court for not adopting its tentative ruling.
For example, Monsanto criticizes the trial court’s final order for noting,
“Punitive damages have been upheld where a defendant has failed to conduct
adequate testing on a product,” and citing West v. Johnson & Johnson
Products, Inc., supra, 174 Cal.App.3d at page 869. In upholding the award of
punitive damages in West to a woman who suffered TSS from using
defendant’s tampons, the appellate court noted that defendant’s product
testing had been inadequate both before the tampons were marketed and

after the company began receiving complaints about them. (Id. at pp. 841,
843, 869.) Because adequate testing would have revealed an association
between tampon use and infection, there was substantial evidence that
defendant had acted “in conscious disregard of the safety of others.” (Id. at

p. 869.) Monsanto suggests that this “ “failure to test’ theory” is no longer
valid because West was decided before the definition of “malice” required for
punitive damages was amended to add the terms “despicable” and “willful.”
(Civ. Code, § 3294, subd. (c)(1); see Historical and Statutory Notes, 12 West’s
Ann. Civ. Code (2016 ed.) foll. § 3294, p. 160.) And Monsanto stresses that a
plaintiff must show more than negligence to recover punitive damages and
instead must show that a defendant willfully and consciously ignored the
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dangers inherent in a product’s design. (E.g., Butte Fire Cases (2018)

24 Cal.App.5th 1150, 1159-1161, 1172-1173.) But while Monsanto correctly
summarizes the current standard, the jury was instructed on this standard

and we see no reason to conclude that the jury failed to apply it.

Monsanto also challenges the trial court’s statement that “[pJunitive

damages have also been upheld where ‘there was a “reasonable
disagreement” among experts,”  citing Buell-Wilson v. Ford Motor Co., supra,
141 Cal.App.4th at pages 559-560. Monsanto repeats its claim that “the
overwhelming consensus of independent, expert regulators is that exposure
to glyphosate does not pose a carcinogenic risk to humans.” Again, the jury
rejected the notion that there is “consensus” on this point, and it is not our
role to reweigh the evidence in support of punitive damages.

Although the jury could have accepted Monsanto’s characterization of

its conduct as simply demonstrating advocacy for a “well-supported belief
that its products were safe,” we reject the argument that the jury was

required to do so. To begin with, substantial evidence was presented from
which the jury could infer that Monsanto acted with a conscious disregard for
public safety by discounting legitimate questions surrounding glyphosate’s
genotoxic effect and failing to conduct adequate studies. Johnson presented
evidence that in 1983 a study showed a causal association between
glyphosate and kidney tumors in male mice. The EPA drafted a
determination that glyphosate was a possible carcinogen. Monsanto objected
to the draft, sought and obtained permission to reexamine the tested kidneys,
and found an undiscovered tumor in the control group. Based on this
discovery, Monsanto questioned the validity of the study, and the EPA
recommended that a new one be conducted. The EPA designed a new mouse
study in consultation with Monsanto, but Monsanto did not conduct the
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study. Monsanto stated in a document dated March 13, 1985, that

“Monsanto is concerned that even the initiation of formal regulatory action



would have serious negative economic repercussions, which we believe are
not justified by the scientific evidence.”

Studies conducted by others in 1993 and 1997 also showed a link

between glyphosate and tumors in mice. And in 1999, a genotoxicity expert
recommended to Monsanto that further tests be conducted. As we have
mentioned, one disputed issue at trial, and which the parties continue to
debate, is whether all of these tests were conducted and done adequately.
Monsanto maintains that it conducted all but one of the recommended tests,
and cites to the testimony of a Monsanto employee who said the studies were
done in a Monsanto lab instead of the independent expert’s lab. And
Monsanto contends that after it conducted the tests, the independent expert
“concluded that glyphosate is not genotoxic, and changed his opinion about
the need for some of the studies he initially proposed,” but cites an internal
Monsanto email describing a meeting with the expert. By contrast, Johnson
expert Portier testified that only one of the expert’s recommendations was
followed. The conflicting testimony highlights that the adequacy of the
testing was a question for the jury.

In any event, as the use of glyphosate-based herbicides increased from

the late 1980s to the early 2000s, when glyphosate became the top-used
herbicide, so did the studies showing the compound’s potential genotoxicity.
Johnson’s expert in pesticide regulation and pesticide risk assessment
testified that in 1999 and 2001, “several peer-reviewed papers had come out
using a variety of the different genotox assays,” and “by 2005 there were a
boat load” of studies. When met with new information about possible cancer
risks, Monsanto would push back. For example, in a 2008 internal email sent
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in response to a press release about a scientific paper that had concluded
glyphosate increased cancer risks, a high-level Monsanto scientist wrote, “We
have been aware of this paper for a[]Jwhile and knew it would only be a

matter of time before the activists pick[ed] it up. | have some epi experts



reviewing it. . . . []] Here is their bottom line . . . how do we combat this?”
In addition to the evidence that the company discounted questions

about glyphosate’s safety and failed to adequately test its products, other
evidence was presented upon which the jury could have inferred that
Monsanto acted with a conscious disregard for public safety. This included
evidence that Monsanto employees surreptitiously contributed to articles
reporting that glyphosate was non-carcinogenic. One such article was touted
for “future product defense against claims that glyphosate is mutagenic or
genotoxic.” Monsanto asserts that there was no evidence that the
publications contained scientific misstatements, but the jury could have
concluded that, regardless of any misstatements, it was improper to conceal
the contributors’ connection to Monsanto. Even if the evidence did not
require an inference that Monsanto was more concerned about defending and
promoting its product than public health, it supported such an inference.
Similarly, the jury could have inferred that Monsanto’s actions in

attempting to influence regulatory agencies evinced an indifference to public
safety. Johnson presented evidence that Monsanto lobbied to prevent the
IARC from concluding that glyphosate has any genotoxicity, and it worked to
minimize the adverse impact of the conclusion after it was reached. Months
before the Monograph was approved, Monsanto recognized that glyphosate
had “vulnerabilities” in areas the IARC would consider, “namely, exposure,
genotox and mode of action.” Shortly after the IARC announced that
glyphosate was probably carcinogenic, representatives of Monsanto met with
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staff from the EPA, U.S. Department of Agriculture, U.S. Trade
Representative and U.S. Department of State; key members of Congress; the
Senate Agricultural Committee; and the Department of Health and Human
Services. Monsanto claimed that these meetings were to provide “proper
context of the [IARC] classification for governments and regulators around

the world.” But the jury could have inferred that these meetings were



intended primarily to protect Monsanto’s bottom line.

The jury could also have found that punitive damages were warranted,

at least in part, because Monsanto failed to return Johnson’s calls. Johnson
twice called Monsanto because “it was a very scary, confusing time, and [he]
didn’t know what was happening.” Once he was told that someone from the
company would call him back, but no one did. While this evidence on its own
might not warrant a finding of corporate malice, the jury was within its
province to consider it along with other evidence in evaluating the
egregiousness of Monsanto’s actions. The jury could have believed that
Monsanto’s disinterest in Johnson’s specific concerns aligned with the lack of
evidence showing that Monsanto employees cared about the public safety.
Taken together, the evidence amounted to substantial evidence that

Monsanto acted with a willful and conscious disregard of others’ safety. (Civ.
Code, § 3294, subd. (c)(1).) The collective evidence in this case is a far cry
from the facts in Cruz v. HomeBase (2000) 83 Cal.App.4th 160, cited by
Monsanto, where the evidence showed that a store’s agents lacked actual
knowledge that a security guard mistreated a customer, even though they

had received a report that could have prompted a further investigation. (Id.

at pp. 163-164, 166, 168.) The evidence here is also far different from the
facts in recently decided Echeverria, supra, 37 Cal.App.5th 292, cited by
Monsanto in its reply brief and again at oral argument. In Echeverria, a
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woman developed ovarian cancer after years of using baby powder containing
talc. (Id. at pp. 296-297.) She sued two companies, an initial and

subsequent manufacturer of the talc, and the jury found both liable for
compensatory and punitive damages. (Id. at p. 297.) The companies filed
separate motions for judgment notwithstanding the verdict as to both

liability and punitive damages, as well as a joint motion for a new trial.

(Ibid.) The trial court granted the motions. (Ibid.) The appellate court

affirmed the granting of the motion for judgment notwithstanding the verdict



as to the original manufacturer because no concerns were raised about talc
until 15 years after the company stopped making it. (Id. at pp. 315-316.)
And although it reversed the granting of the judgment notwithstanding the
verdict as to the subsequent manufacturer because there was sufficient
evidence of causation, it affirmed the rejection of the claims for punitive
damages. (Id. at p. 337.)

Echeverria’s conclusion that punitive damages could not be sustained

in that case is inapplicable here. In Echeverria, the court acknowledged there
was some evidence that might otherwise support an award for punitive
damages, in that evidence suggested that the subsequent manufacturer had
known of a possible link between talc and cancer and the company had
“focused solely on avoiding such a conclusion.” (Echeverria, supra,

37 Cal.App.5th at p. 333.) But the court concluded that, notwithstanding this
evidence, malice could not be shown because it was “undisputed that there
has not been direct, conclusive evidence establishing genital talc use causes
ovarian cancer” and studies had “resulted in conclusions that fall short of a
declaration that perineal use of talc is carcinogenic.” (Id. at p. 333, italics
added.)
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The jury here could have reasonably concluded that Monsanto, like the
subsequent manufacturer in Echeverria, worked to avoid a determination
that its products might be shown to cause cancer. But here, unlike in
Echevarria, there was evidence of studies that had concluded that the
product increased cancer risks. And while both cases involved IARC
determinations, these determinations were different. In Echevarria, the
IARC concluded that there was * ‘limited evidence’ of carcinogenicity in

(139

humans and in experimental animals,” meaning “ ‘[a] possible association
ha[d] been observed between exposure to talc and ovarian cancer for which a
causal interpretation is considered by the working group to be credible, but

chance, bias, and confounding could not be ruled out with reasonable



confidence.” ” (Echeverria, supra, 37 Cal.App.5th at p. 298, italics added.) By
contrast, the IARC concluded that glyphosate was “probably carcinogenic to
humans”—a classification given to only 10 percent of the substances it
studies—and we have had no hesitation upholding the jury’s causation
findings.

We acknowledge, as the trial court impliedly did when it changed

positions on the issue of punitive damages, that the question whether those
damages can be sustained is a close one. One reason it is close is because,
notwithstanding the IARC’s determination, no evidence was presented of a
regulatory body concluding that glyphosate or Roundup products cause
cancer. But in light of all the evidence—including the evidence from which
the jury could have inferred that Monsanto discounted legitimate questions
surrounding glyphosate’s genotoxic effect, failed to conduct adequate studies,
was indifferent to Johnson’s specific concerns, and otherwise acted to promote
its products without sufficient regard to public safety—we agree with the
trial court that “[t]he jury could find that the decision by Monsanto to
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continue marketing GBH’s [glyphosate-based herbicides] notwithstanding a
possible link with NHL [non-Hodgkin’s lymphoma] constitutes corporate
malice for purposes of punitive damages.”6 Ultimately, we must agree with
Johnson and the trial court that the determination of whether to award
punitive damages was a question for the jury, and we will not disturb its
finding given that it is supported by sufficient evidence. “The trial court’s
approval of the punitive damage award by denying [Monsanto] a new trial is
not binding on appeal, but we must give it significant weight. We may
reverse the award as excessive only if the entire record, viewed most
favorably to the judgment, indicates the award was the result of passion and
prejudice.” (Stevens v. Owens-Corning Fiberglas Corp., supra, 49 Cal.App.4th
at p. 1658.) We reject Monsanto’s challenge to the award because we must

view the jury’s verdict in the light most favorable to Johnson.



b. Johnson’s Cross-appeal.

Johnson also challenges the final award of punitive damages, arguing

that the trial court should not have reduced the award. The trial court
weighed the federal due process constraints on punitive damages, a question
we review de novo. (Simon, supra, 35 Cal.4th at p. 1172.) That is, we
“mak[e] an independent assessment of the reprehensibility of the defendant’s
conduct, the relationship between the award and the harm done to the
plaintiff, and the relationship between the award and civil penalties

6 Focusing on this single sentence of the court’s order, Monsanto argues

that the reference to only a “possible” cancer link fell short of establishing
that it acted “willful[ly] and [with] conscious disregard of the rights or safety
of others.” (Civ. Code, § 3294, subd. (c)(1).) But the trial court’s order
elsewhere made clear the court was following this standard, as when it
concluded that “the jury could conclude that Monsanto acted with malice by
consciously disregarding a probable safety risk of GBHs and continuing to
market and sell its product without a warning.” (Italics added.)
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authorized for comparable conduct.” (Ibid.) We agree with the trial court
that although substantial evidence supported the award of punitive damages,
a reduction was appropriate under the facts of this case. And because we
have concluded that the award of future noneconomic damages must be
reduced, it follows that the award of punitive damages must be reduced as
well.

We first reject Johnson’s brief argument that the trial court provided

an inadequate explanation for reducing the award of punitive damages. True
enough, when the trial courts grants a motion for new trial, “the court shall
specify the ground or grounds upon which it is granted and the court’s reason
or reasons for granting the new trial upon each ground stated.” (Code Civ.
Proc., § 657; see also Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910,

930-931 [§ 657 applies to granting motion for new trial conditioned on



plaintiff accepting reduction in punitive damages].) But as our Supreme
Court has repeatedly stated, “ ‘To avoid overtaxing our already burdened trial
courts, it will be sufficient [under Code of Civil Procedure section 657] if the
judge who grants a new trial furnishes a concise but clear statement of the
reasons why he [or she] finds one or more of the grounds of the motion
applicable to the case before him [or her]. No hard and fast rule can be laid
down as to the content of such a specification, and it will necessarily vary
according to the facts and circumstances of each case.” ”” (Neal, at pp. 931—
932, quoting Mercer v. Perez (1968) 68 Cal.2d 104, 115.) In Neal, the court
found it sufficient for the trial court to refer to aspects of the trial that in its
view led to the jury inflating the award of punitive damages and to analyze
the guidelines for the assessment of damages in light of an alleged excessive
amount. (Neal, at p. 932.) Here, the trial court analyzed the factors for
reducing what it considered to be an unconstitutionally excessive award.
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Although the trial court might ideally have provided more detail, its order
met the requirements of section 657.

As for the merits, Johnson argues that the trial court improperly

reduced the amount of punitive damages to be the same as compensatory
damages. The trial court analyzed the three factors for determining the
constitutional upper limit of punitive damages set forth in State Farm Mut.
Auto. Ins. Co. v. Campbell, supra, 538 U.S. 408: (1) the degree of
reprehensibility of defendant’s misconduct, (2) the disparity between the
harm plaintiff suffered and the punitive-damages award, and (3) the
difference between the punitive damages awarded by the jury and awards
authorized in comparable cases. (Id. at p. 518; see also Simon, supra,

35 Cal.4th at p. 1172.) The court concluded that where, as here, “there is a
punitive element to the compensatory damages award, the law supports a
one to one ratio for punitive damages.” We agree with Johnson to the extent

he argues that there is no fixed formula that requires a court to set punitive



damages equal to compensatory damages. (Bullock v. Philip Morris USA,
Inc. (2011) 198 Cal.App.4th 543, 569 [no “emerging consensus” to trigger 1:1

upper limit on punitive damages where compensatory damages are in sixfigure range].) But we
find no error for the trial court to determine in this

case that a 1:1 limit was appropriate.

Given that we have reduced the award of future noneconomic damages

and also agree with the trial court that a 1:1 ratio was appropriate, we
further reduce the award so that it maintains a 1:1 ratio with the reduced
compensatory damages. “To state a particular level beyond which punitive
damages in a given case would be grossly excessive, and hence
unconstitutionally arbitrary, ‘ “is not an enviable task. . . . In the last
analysis, an appellate panel, convinced it must reduce an award of punitive
83

damages, must rely on its combined experience and judgment.” > [Citation.]
The high court’s due process analysis does not easily yield an exact figure:
we must attempt to arrive at such a number using imprecisely determined
facts and ‘applying guidelines that contain no absolutes.” [Citation.] An
appellate court should keep in mind, as well, that its constitutional

mission . . . is not to find the ‘right’ level in the court’s own view. While we
must . . . assess independently the wrongfulness of a defendant’s conduct, our
determination of a maximum award should allow some leeway for the
possibility of reasonable differences in the weighing of culpability. In
enforcing federal due process limits, an appellate court does not sit as a
replacement for the jury but only as a check on arbitrary awards.” (Simon,
supra, 35 Cal.4th at p. 1188.)

We recognize that we could remand to the trial court to reassess the
constitutionally allowed maximum award. (Simon, supra, 35 Cal.4th at

p. 1187.) But given the time-sensitive nature of this case “we believe the
better course is for this court itself to determine the maximum punitive
damages award that satisfies the constraints of due process and to order the

judgment reduced accordingly,” without the need for a remittitur. (Ibid.)



D. Johnson Was Properly Awarded Costs.

The parties stipulated below to a costs award to Johnson of

$519,772.18, and Monsanto separately appealed from that order in A155940.
It argues that if the court reverses the judgment or remands for a new trial,
the court should also vacate the costs award. Although we have concluded
that a reduction in the damages awarded is appropriate, we do not otherwise
reverse the judgment. It follows that the award of costs stands.
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II.

DISPOSITION

In A155940, the judgment as to Johnson’s future noneconomic
compensatory damages is reversed. The jury’s future noneconomic
compensatory damages award is reduced to $4 million, which results in a
total reduced award of $10,253,209.32 in compensatory damages. The
judgment is further modified to reduce the award of punitive damages to
$10,253,209.32.

In A156706, the order awarding costs is affirmed.

Each side shall bear its own costs on appeal.
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Humes, P.J.

WE CONCUR:

Banke, J.

Sanchez, J.
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